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INTHE SUPREME COURTOFTH E UNITED STATES
No. 00 A-504

GEORGE W . Busi AND RiIcH ARD CH ENEY,
APPLICANTS,
V.
ALBERT GORE, X., ETAL.,

RESPONDENTS.

On Emergency App Bcation For A Stay OfEnforcement
OfThe JudgmentBe bw Pending The FHng And Disposition
OTA Petition For A W ritO f Certiorari
To The Supreme CourtOfFbrida

OPPOSITION OFRESPONDENT ALBERT GORE, R.TO
EMERGENCY APPLICATION FOR A STAY
PENDING CERTIORARI

App Icant “requestfor astay makes aremarkab B chim : for te ostnsib B purpose of
advancing tie intrest ofwotrs, app Ilcant urgentld requesttis Courtt stop te counting of
voEks. Their surprising assertion is tata candidat for pub llc office can be irreparab ¥ harmed
by te process ofdiscerning and tabu bting te willoftie votrs. This suggestion is contrary ©
estab kshed Bw, te U.S. Constitution, and basic princip Bs ofdem ocracy. The app Bcation shou

be denied because app bcant hawe no cognizab B Bgallinerestt atw i lbe harmed by t atcount,



because ahakin te vok-countprocess canserve on¥ © de by u lim ak reso lition oftie e Bction
conkst, and because tieir under ¥ing Bgallchims bck merit

Againstt is back ground, itis notsurprising tatapp lcant haw failld o m ake outany
of tie showings necessary 0 justify such extraordinary re lef. Hrst, tey offer abso e ¥ no
credib # chim of irreparab B harm from te mere pdicialcounting of preMous ¥ uncountd
balbt. Infact teonkb ham allged by appllcant is tieir ar tat, ifte countis halked, tey
somehow wilinotbe ab B © benefitfrom te safe harbor of3 U.S.C. § 5shoull tey ulimat ¥
prevaillin e contstaction. Butt atargum entis m anifesth wrong. Gowernor Bush can benefit
from te safe harbor onk ifhe ulimak ¥ prenaill in te contestby Decem ber 12 Jyetstaying te
wE-countcan do Ierall noting © advance, and can on¥ im pede, te expeditious reso lition
oftie conest Applcant haw tus faibd © dem onstrat any irreparab b injury tattiey will
suffer from te continued counting of ballbt, and tey terefore cannotmeet tie tiresholl
requirem entfor tis Court? inenention attis stage ofthe proceedings.

Granting tie stay, by contrast, wou B cause irreparab B harm bot t respondent and ©
te publcinterest H alling tie countofvots untillte case has been disposed ofby tis Court
woull make itMrtual im possib B for te Fbrida cours © comp bt te reMew ofbalbt by
Decem ber 12, grave ¥ handicapping Mce PresidentGore T prospect ofbenefiting from te safe
harbor proMded by 3 U.S.C. § 5. As a consequence, Gowv. Bush proposes a gross ¥ inequitab B
asymmetry: granting a stay oftie ot countwou ll hawe no bearing on his abi ly 1o benefitfrom
te safe harbor, butwoul substantia @ undercut Mce President Gore T hope ofinwoking te

proMsion. Denying te stay app Bcation, in contrast, wou Bl avoid t ose dangers whill im posing



no inpury on app Icant zitwoull Bawe te status quo intact, givng tis Courtan opportunity ©
address tie merit."

Second, tie pub lc inkerestweighs strong ¥ againstinerfering wit astt supreme court?
decision intrpreting stake Bw, because “fal a generallrulk, tis Courtdefers © a stak courts
inkrpretation ofstak statutk.”Bush v. Palh Beach County Canvassing Board, No. 00-836 (Dec.
4, 2000), slp op. 4. Itwoull be extraordinary for tis Court © entr pre Ininary re lef
suspending te Fbbrida Supreme Court? order based on t atcourt? intrpretation ofstate bw,
especial¥ where tatcourtcarefu l¥ exp hined how it ho ling fo Bbwed from Fbrida statuts and
prior Fbrida decisions. And tatis especial so because tis Courthas notyetdetrm ined “te
exento which te Fibrida Constitution cou M, consisentwit Art Il,§ 1, cl 2, Tircum scribe
te Bgishtive power, %r tie degree o which 3 U.S.C. § 5 imposes any Imiton te stak
suprem e court¥ aut ority. Bush, s lp op. 5-6 (citation om itked).

A stay woull allo undermine tie publc intrestby im posing enorm ous burdens and
disruption on overworked pub lc officiall in Fbrida. The Fbrida Supreme Courtnotd te
extraordinary effortm ade by pub lc servant in te Stak during e Bstmont (see sllp op. 39
n.22), and o\er te Bstl18 hours publicem pbyees across te Stak hawe akeady made H ercullan
effors ©© comp e te expeditious pudicialcountordered by te Fbrida Supreme Court To
sudden ¥ stay tose efforts, on¥ o restarttem ifthis Courtwere © deny reMew or affirm te

Judgm entbe bw, wou ll serious ¥ disserve tie pub lc intrest

'0f course, tese considerations suggestt at, iftie Courtbe leved tatreview ofthis
case were appropriat, itshoul greath expedit it consideration oftie m ater.



Third, appBcant hawe no substantiall lke Ihood of success on tie merit of tie issues
presentd in te app lcation ;e federallchims wou ll notw arrantre Befin any exent The record
in tis case makes clhar tatte Fibrida Supreme Courttook © heartte concerns underbing tis
Court3 decision in Bush v. Pah Beach County Canvassing Board, supra, and carefu l} avoided
re lance on any aut ority oter tan statuts enaced by te Fbrida Legishture. The Court
Kk ewise carefu ¥ exp hined how i& conc lisions fbwed from prior cases construing t ose statues.
And tie misce lny ofotier constitutionalissues raised by app Blcant allo kck substance. For
alloftiese reasons, te app Bcation for a stay shou M be denied.

STATEMENT

1. FbridaT e Bction Bw estab kshes o distinctphases for te reso bition ofdisputs
regarding te outtcome of an e Bction. The first phase runs from e Bction day trough te
certification oftie resulk oftie e Bction. Itinvoles te report of county canvassing boards ©
te Secretary of Stak and E Bctions Canvessing Com m ission, and te resolition by tie county
canvessing boards of any proest filld pursuantto Fh. Stat § 102.166. This aspectof Fbrida?
e Bction Bw was before tis Courtin Bush v. Palh Beach County Canvassing Board, supra.

The second, postcertification phase for resolition of e Bction disputs is te e Bction
contstaction creatd by te Legis hture in Fh. Stat § 102.168. That hw prowvides tat “te
certification ofe Bction **>*0of any person 0 office *>m ay be contstd in te circuitcourt
by any unsuccessfu lcandidat for such office *>*>or by any e Bctor qualfied 0 W& in te
e Bction re led 1 such candidacy.””One oftie grounds for contsting an e Bction is te “fe pction

ofanum ber of Bgalhots sufficientt change or p kee in doubtte resulkofe Bction.””Section



102.168(3)(c). The Legis hture proMded court wit broad aut ority bot 1 investigat chims
in conkstactions and © fashion re et

The circuit judge o whom te contstis presentd may fashion such orders as he or she

deem s necessary 0 ensure tateach allgation in te com p Rintis in\estigatd, exam ined,

or checked, © prexentor correctany allged wrong, and © promMde any re lef gopropriat
under such circum stances.
Section 102.168(8).

2. On Nowem ber 27, 2000, fo Bbwing te certification of Gov. Bush as te winner of
te Presidentiale Bction in Fbrida, respondentGore com menced tis e Bction conestaction under
Section 102.168 in Leon County CircuitCourt The com p hintraised five chims:

— itchalinged te repction of 215 net Bgalots for respondentGore identified by
te Pah Beach County Canwessing Board tat had been exclided from te
certified ot otal ;

— itchalinged te repction 0f168 net Bgalhots for Mce PresidentGore identified
by te Miam i-Dade County Canwessing Board allo exclided from te certified ot
otal ;

— itchalinged te inclision in tie certified ©otall oftie e Bction nigh treturns from
Nassau County in p hce oftie m achine recounttabu htion required © be used ©
detrmine te certified otall by Fh. Stat § 102.141 ;

— itargued tatte courtshoul revew approxim ak b 9000 Miam i-Dade County
bhalbt tatwere notcountd by te machines, because —am ong otier reasons —

reMew of approxim ate ¥ 2000 sim i hr ballbt by te county canvessing board

yie Bed near¥ 400 Bgalots zand



— itchalinged tie re pction of3300 Bgalwots in Palh Beach County during te

county canwessing board ¥ m anua llrecount

3. Fobbwing a two-day triall te circuitcourtentred judgmentfor appllcant and te
oter defendant on alchims. Three oftie circuitcourt? detrminations were re lvant it
refusallenen © exam ine tie 9000 Miam i-Dade County ballbt tatwere introduced into eMdence
during te trial Hrst te courthe H tatte balbt shou l notbe revewed because tte Miam i-
Dade County Canwessing Board did notabuse i® discretion in &rm inating it m anuallrecount
pursuant® Section 102.166. Tr. ofRuling, Saull, d (Dec. 3, 2000) at10. Second, tie court
he B tatrespondentGore was required © estab Ish a “feasonab B probabi iy tatte resulk of
te e Bction woull hawe been changed””before tie court coull review te ballbt and tat
respondentGore had fai Bd ©© carry tatburden. Id. at9. And tird, te courthe Bl tatin an
e Bction contstaction, te courtm ay notrevMew onl te contestd ballbt butrater m ustreMew
allbalbt castor no hallbt atall Id. at12.

4. The Fbrida Supreme Courtaffirmed in partand reversed in part The court
affirmed te judgmentregarding bot te ballbt from Nassau County and te re pction ofbalbt
by te Pah Beach County canwessing board. SHlp op. 33, 35. The courtre\ersed, howe\er, as
0 te exclided balbt from Pah Beach and Miami, hoBing tatvalld balbt may notbe
disregarded in an e Bction contestsim p ¥ because tey were notidentified prior © tie cbse oftie
county certification process. Slp op. 35. Mostsignificant for presentpurposes, te courtallo
he B, notonl¥ tat respondentis “éntithd © a manuallcount of e Miami-Dade County

undervok,””butallo tat te Fbrida EBction Code required “a counting of the Bgal\ots



contained wit in te undervots in aMcounties where tie undervok has notbeen subgctd © a
m anua Itabu ktion.”” Slp op. 2. see id. at28-32, 38-40.
ARGUMENT

TH E APPLICATION FOR A STAY PENDING CERTIORARI
SH OULD BE DENIED

The factors governing tie issuance of astay are we BsettlBd: “(1) wheter te stay
app Bcanthas m ade astrong showing tathe is Bke ¥ © succeed on te merits ;(2)wheter te
applcant wilbe irreparab ¥ inpred absent a stay ;(3) whetier issuance of tie stay will
substanta ¥ injure te oter parties inerestd in te proceeding ;and (4)where tie pub lc inerest
Bes.””H ibon v. Braunskil 481 U.S. 770, 776 (1987). See R. Strn, E. Gressm an, S. Shapiro,
& K. Ge Br, SUREME COURT PRACTICE 689-690 (7" ed. 1993). Like Bhood ofsuccess on te
merit in te conkxtofan app kecation © stay te mandat ofa bwer courtturns on wheter tere
is a “feasonab B probabi My~ ~t at four Jistices wil\vot 1 grantcertiorari and a “Significant
possibi My~ t atam aprity oftie Courtw i Mre\erse on te merit. See, e.g., Curry v. Baker, 479
U.S. 1301, 1302 (1986) (Powe B d, in cham bers) (denying app Ication for stay in e kctions
m ater).

None ofthese factors weighs in favor of app Blcant here. To te contrary, considerations
ofirreparab B injury and tie baknce ofequities weigh overwhe b ing ¥ againstissuance oftie
stay.

A. App lcants W i lINot Suffer Irreparab B Injury In The Absence OFA Stay

Dem onstrating irreparab B inpry is essental®© applcant “request for a stay: “An

app bcant? ke lhood ofsuccess on te merit need notbe considered, *>**iftie applcantfail



t show irreparab B injury from te deniallofte stay.””Rucke Bhaus v. Monsanto Co., 463 U.S.
1315, 1317 (1983) (Bhck mun, d, in cham bers). See R. Sern, E. Gressm an, S. Shapiro, & K.

Ge Br, supra, at 690. Applcant treat tis requirement, howewer, as a brief and rater
em barrassed afert ough t®© teir app bcation. See Stay App. 39-41. As we understand it—and

tere are part of app Icant “argum entt atwe find confusing —app lcant appear © assertt at
tey willsufler irreparab B inpury unlkss te countofbhalbt is stopped im mediak ¥ because (1)
under 3 U.S.C. § 5, a Stak T disposition of controversies regarding te se Bction of presidental
e Bctors is “Conclisive”on ¥ ifth ose controversies are reso Led prior © Decem ber 12 3(2) ifthe

\OtE-countgoes forward, te currentcontstm ay notbe com p led by t atdat jand (3) Gowernor
Bush, ifhe prevaill in e contstaction afeer Decem ber 12, willbse te presum ption oftie §

5safe harbor. See Stay App. 39-40.

Wit alrespect tis argumentis who ¥ insubstantiall Exen if Gowernor Bush is correct
in alofhis assertions —and in his furter argum entt att e e Bction contstis som ehow “tainked
by te Fbrida Supreme Court? unaut orized and un lbw fullrewrit oftie Bgishtive structure””
(Stay App. 40), a pointtatwe address be bw —a stay wouli be comple ¥ irre lhant his
chimed injry. Gowernor Bush can achiewe his obpctive of aconc Bisive reso liion © tis disput
by Decem ber 12 inon¥ one oftwo ways: (1) te countcan go forward and tie court can entr
a finaljudgm entby Decem ber 12, or (2) tis Courtcan grantreMew and de®rm ine t atGovernor
Bush is entithd © prevaillin te conestby tatdat. A stay oftie countobvious ¥ does not ing
0 advance eitier ofthose goall, and tus does Heral noting © awoid te irreparab ¥ injury of

which Gowernor Bush com p Rins.



In tis respect, itis im portant © focus on te particu br action ordered by te Fbrida
Suprem e Courtand te particu br re lefsough tby applcants. Thatcourtordered te renvew of
specified balbt and te adpstmentofte certified vot total in Igh toft atcount—a countte
outcome ofwhich wilnotbe known unti Bitis compbe. Ofcourse, iftatreMew does shiftte
vt totall in respondent? fanvor, te inpry © applicant willnothe te Bastbitirreparab k:
“There willbe time enough for [app Bcant] © presenthis constitutionalc him ™o tis Court “Ff
and when”>te treatned harm comes aboutat te entry of finall udgmentin te contest
proceeding. Deawer v. Unitd Staks, 483 U.S. 1301, 1303 (1987) (Rehnquist C.d, in
cham bers).

Itm ay be added t atapp bcant do not, and cou B not, make any chim tatte process of
counting balbt causes him inry in any cognizabl way. Afier al app Icant retain teir abi lty
1 obtain fu MreMew of alloftheir constitutionalchim s iftie countu lim ak ¥ goes againsttem .
See, ¢.g., Roudebush v. Hartke, 405 U.S. 15, 26 (1971) (in case involving election for U.S. Senator,
reversing injunction against recount that was based on alleged irreparable injury of interfering with
Senate’ s ahility to judge elections and returns, explaining that “[i]t would be no more than speculation
to assume that the Indiana recount procedure would impair such an independent evaluation by the
Senate’); Perez v. Edwards, 336 So. 2d 1072 (La. App. 1976) (holding that candidate could not
establish irreparable injury from casting and counting of ballots because any injury can be redressed
by subsequent holding that underlying authorizing provisions are unconstitutional); Grand Rapids
City Clerk v. Judge of Superior Court, 115 N.W.2d 112 (Mich. 1962) (refusing to issue injunction

againgt election proceedings that would interfere with completion on fixed schedule and where



effective relief would subsequently be available). As a consequence, they simply do not face any
cognizable injury at this point.

B. Any Injury Appllcants Might Suffer Is Starp¥ Outweighed By The

Irreparab ¥ Injury To Respondent Gore FHom Issuance OF A Stay By This
Court

A stay tus is neiter necessary nor sufficient o protctapp lcant againstirreparab
harm zntry ofastay woull hawe no bearing atallon Gov. Bush § abi Hy ©0 ke advantage oftie
3 U.S.C. § 5safe harbor. What a stay would do, of course, is prevent Vice President Gore from
ever gaining the benefit of the Section 5 presumption. A stay would essentially ensure that if this
Court either denies review or affirms the decision below — even prior to the Section 5 deadline — the
counting of the ballots would push a “final determination” well beyond that date. That means that
Governor Bush could gain the benefit of Section 5 if this Court acted quickly, but that Vice President
Gore could not, even if this Court ultimately affirmed the decision below. This resu kwou ll urn te
purpose of astay app bcation on it head: rater ttan “€m porari ¥ suspend[ing] judicia lakration
ofthe status quo™™ permitte Courtto exercise prisdiction over proper federalchims, see
Turner Broad. Sys. v. FCC, 507 U.S. 1301, 1302 (1993) (Rehnquist, C.d, in cham bers), te
grantofastay here wou ll gratuitousy disadvantage one litigant for no permissible purpose.

If, on the other hand, the counting is allowed to proceed, both parties will have an equa
opportunity to obtain protection under Section 5, with the winner depending upon both the outcome
of the counting and the outcome of any further proceedingsin this Court. Such a decision does not
impose any irreparable injury whatsoever on Governor Bush, and it fairly balances the equities among

the parties.

C. The Pub lc InterestW eigh s Strong ¥ AgainstA Stay

10



Fnal¥, te right of third parties and te publlc inkerestbot weigh strongl¥ against
applcant at tiis juncture. The judicialrenew of balbt currenth underway, which tis
app keation seeks © halk has been commenced © Mndicat te constitutiona lrigh t ok oftose
citizens who castvoks tatm igh tnototerwise have been proper ¥ tbu bhied. See, e.g., Reynolls
V. Sims, 377 U.S. 533, 554 (1963) (citizens haw constitutiona W protckd rightt haw teir
\vts counted) sUnikd Staks v. Chssic, 313 U.S. 299, 315 (1941) (“Ob\™ous ¥ inc ided wit in
te rightto choose, secured by te Constitution is te righ tofquaied vokrs witin astae © cast
teir balbt and hawe tem countd.”)scf. Unitd Staks v. Mos By, 238 U.S. 383, 386 (1915)
(itis “6qua ¥ unquestionabl tatte right® haw one T vk counkd is as open © prokction >
**a te righto putabalbtin a box®). The pubkc allo has adefinik inkrestin te eflectuation
of all Rgallprocedures in p hce under Fbrida Bw 1o detrmine te righ tfullwinner of Fbrida T
e Bctoral\ots in te presidentialle Bction.

Moreo\er, tie Fbrida Supreme Courthas detrmined tat Fbrida Bw requires gudicial
tabu ktion ofuncountd halbt. Thatdetrm ination is entithd 10 considerab B deference by tis
Court Indeed, itmay be disturbed on ¥ iftis Courtfinds a basis in federall bw for doing so.
Yet as we exp hin be bw inmore detaill te to grounds identified by tis Courtin Bush are
m anifestlh inapp Bcab B here for to separak reasons. To begin wit, tis Courtin Bush took
pains © make clar tatitwas notreaching te federallquestions in tatcase. Sure ¥ itwoull not
be appropriat © upsette detrmination ofte Fbrida Suprem e Courtby affording interim re lef
here —wit te drastic consequences justdiscussed for tie balhnce of tie equities anong te

parties —when tis Courtin Bush did notewen address tie questions presentd in tiatcase. Slp

11



op. 6. Second, recognizing te potntiallconcerns articu hied by tis Courtin Bush, te Fbrida
Suprem e Courtexercised greatcare © ensure tatit decision was firm ¥ rootd bot in statuts
enackd by tie Legis lkture and in bngstanding inkerpretations oft ose statuts. See pages 13-18,
infra. Thatcounse B greatrestraintin inerfering wit te Fbrida Supreme Court? intrpretation
of Fbrida Bw.

D. App Icants CannotEstab ksh A Like lhood Of Success On The Merits

Because app lcant can estab Bsh neitier irreparab B injury nor a conmncing case on te
balknce ofharms, itis unnecessary attis ime for e Courtto address te Bke Bhood ofsuccess
onte merit ofgpplicant "chims. Beyond tat howewer, te federallchims tey raise woull
notw arrantre lefin any exent

1. Initsopinion in Bush, this Court quoted McPherson v. Blacker, 146 U.S. 1 (1892), but
did not address “the extent to which the Florida Constitution could, consistent with Art. 11, 81, cl.
2, ‘circumscribe the legidative power.”” Slip op. 5. Because the Court was “unclear as to the extent
to which the Florida Supreme Court saw the Forida Constitution as circumscribing the legidature's
authority under Art. 11, 81, cl. 2,7 it “decling[d] at thistime to review the federal questions asserted
to be present.” Slip op. 7, 6. Instead, the Court vacated and remanded for clarification of the
grounds of the Florida Supreme Court’s decision.

The present case is totally different from Bush. There is no indication whatsoever in the
lower court’s opinion that it “saw the Forida Constitution as circumscribing the legidature's
authority” under the federal Constitution. Indeed, the Florida Supreme Court clearly recognized the

limitations imposed by Article 11 -- it expressly acknowledged them at the outset of its opinion. Slip

12



op. 5 (“These statutes established by the legidature govern our decison today”). Accordingly, there
is no federal question and no basis for reversal.

The only mention of the Florida Congtitution in the Florida Supreme Court’ s opinion occurs
in connection with that court’s assertion of jurisdiction, noting that the parties had agreed that the
Florida court’ s assertion of jurisdiction did not run afoul of Articlell. Slipop. 1 & n.1. Although
applicants repudiated their concession twenty-four hours after it was made, the initial concession was
asensible one: it is clear that thereis no Article Il issue here.

The FHorida Legidature re-enacted the contest statute in 1999 against the settled background
rule that decisions of circuit courts in contest actions are subject to appellate review. See, eqg.,
Beckstrom v. Volusia County Canvassing Bd., 707 So. 2d 720 (Fla.1998); Harden v. Garrett, 483
S0. 2d 409 (Fla. 1985); Bolden v. Otter, 452 So.2d 564 (Fla. 1984); McPherson v. Flynn, 397 So.
2d 665 (Fla. 1981). “It is an elementary principle of statutory construction that in determining the
effect of alater enacted statute, courts are required to assume that the Legidature passed the latter
statute with knowledge of the prior existing laws.” Romero v. Shadywood Villa Homeowners Ass' n,
657 So0.2d 1193, 1195-96 (Fa.3d Dist Ct. App. 1995). It therefore is entirely logical to suppose that
in referring to the “circuit court” in Section 102.168, the legidature intended to encompass the
ordinary accouterments of appellate review of circuit court decisions. Thus, the gatute itself supplies
the necessary authority for review here.

Moreover, even if the Florida Supreme Court’s authority was thought to stem from the
Florida Constitution, not the statute, exercise of that authority still would not violate Articlell. The
threshold inquiry under Article Il iswhether the state Constitution “circumscrib[ed] the legidature's

authority,” and here the application of the Florida Constitution must be fully consistent with Article

13



Il because there is every indication that the Legidature intended to provide appellate review in contest
actions, not eliminate it. Even applicants do not try to explain why the legislature would want to
endow a single circuit judge with final authority to decide these cases. Instead, dl indications are that
the legidature intended this statute to be governed by the settled principle of Foridalaw that the state
supreme court has appellate jurisdiction over all matters determined in the lower courts unless the
legidature precludes such review. See, e.q., Leanard v. Sate, 760 So.2d 114, 118 (Ha. 2000). That,
of course, is a principle with which the Florida legidature is quite familiar.

For example, suppose that the Legidature had enacted a provision stating: “To promote
expeditious resolution of election disputes, there shall be no appellate review of the decisions of
circuit courtsin contest actions.” If the Florida Supreme Court had held that provision invalid under
the Florida Constitution, an issue would then arise under Article Il regarding the validity of the
provision for contests of Presidential elections. But here, where the constitutional provision for
appellate review supplements the Legidature’ s scheme -- much like judicial rules of procedure or
evidence or principles of statutory construction -- and does not invalidate a choice made by the
Legidature, the principle set forth in McPherson is not implicated. See 146 U.S. at 39-40; see also
id. at 24-26.

2. Applicants also argue (at 23) that the decision below violates Article 11 for the separate
reason that the Florida Supreme Court “substituted its judgment for that of the legidature’ and
“rewr[ote] th[e] statutory scheme” governing the appointment of presidential electorsin avariety of
different respects. Again, applicants make no plausible claim that Article 11 has been violated.

To begin with, this contention moves well beyond the sort of Article 11 claim that the Court

hypothesized in Bush. There, the Court could not tell the basis for the Florida Supreme Court’s

14



ruling and sought clarification. If the Florida Supreme Court explained that it had relied upon the
Horida Constitution, then this Court would proceed to assess the permissibility of that reliance under
Articlell.

Here, the Florida Supreme Court’s opinion makes clear that it did not rely upon the Florida
Congtitution in construing the election law. See, e.g., dip op. 5-6. The court based its interpretation
on conventiona tools of statutory construction, including relevant precedents; in other words, it
engaged in routine statutory interpretation.

Applicants argument here isthus either that the Florida Supreme Court misrepresented the
basis for its decision — that the court said it was interpreting Florida statutory law but actually was
not — or that Florida s highest court erred in interpreting Floridalaw. Either contention is squarely
inconsistent with the “general rule” that “this Court defers to a state court’s interpretation of state
law.” Bush, dip op. 4. Were this Court to adopt applicants view of Article 1, it would be required
to second-guess every state law ruling by a state court to determine whether the lower court was
attempting to disguise some other basis for decision or had just gotten the state law wrong.

Finaly, as this Court is well aware, the process of statutory construction is the process of
determining how to resolve issuesthat are not expressly addressed in the language of the statute. But
applicants takes the position that Article Il bars a court from engaging in this routine process. if an
issue is not addressed in the language of the statute or in a prior decision that is precisely on point,
then the court has engaged in “judicia meddling” or “usurpation of [the Legidature ] congtitutiondly
delegated power.” Nothing in Article Il so limits the courts authority, at least absent a specific

limitation enacted by the legidature, and there is no such limitation here. Indeed, the fact that these
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provisions apply broadly to all elections confirms the Legidature' s intent that courts exercise their
usual role.

A discussion of the particular state law issues cited by applicants confirms that the decision
below is aroutine example of statutory construction that is entirely consistent with Article 11, and that
applicants claims are nothing more than an attempt to reconsider these state law issues. Significantly,
despite the division on the court below with respect to the relief granted, there was significant
consensus with respect to the questions of statutory interpretation: six of the seven justices agreed
on the statutory interpretation issues. Applicants contentions before this Court consist principally
of generalized assertions with little in the way of support.

First, applicants claim that the Section 102.168 contest action does not apply to Presidentia
elections. However, as the Florida Supreme Court explained (slip op. 6 n.7), applicant Bush, the
Horida Legidature, and the Florida Secretary of State al took the position before that court that the
contest action was available. Indeed, applicant Bush himsdlf filed a third party complaint in the circuit
court in this case invoking Section 102.168 with respect to the Presidential election.

Second, applicants assert (Stay App. 26) that the court below “essentially overruled” two
subsections of Section 102.166 by ordering a recount of less than all of the ballots cast. However,
as the Florida Supreme Court explained, the Section 102.166 protest remedy is entirely separate from
the Section 102.168 election contest remedy. Slip op. 13; seedsoid. at 61 (Harding and Shaw, JJ,,

dissenting) (agreeing that the two remedies are separate). And whatever the restrictions on the

“The sing I case cited by app lcant —~hde H\v. Fbrida E kctions Canvassing
Comm 71 —w as vacatd by te Fbrida Supreme Court, which expressh he l tat“te
Court? rulings tiereon are a nulity.”” See Fhde Bv. Fbrida E Bctions Canwassing
Comm 7, Nos. 00-2372 & 00-2376, s lp op. 4 (Fh. Sup. Ct Dec. 1, 2000).
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county canvassing boards authority under Section 102.166, the Legidature granted the courts
extraordinarily broad remedial authority in contest actions (see Section 102.168(8)), and it is that
authority that isthe basis for the determination below.

Third, contrary to applicants contention (at 26), the court below did not rely on the prior
opinion that this Court vacated in Bush. It merely pointed out that a canvassing board’ s failure to
complete the recount by the date specified in the court’s opinion did not forever bar the inclusion in
the vote totals of any legal votes identified in that recount. Slip op. 34-35. Applicants' reference (at
26) to the Broward County votes is mystifying because the counting of those votes was not an issue
in the court below.

Fourth -- and somewhat inconsistently — applicants (at 27) attack the Florida Supreme Court
for refusing to go beyond the statutory standard for alegal vote and hold that indented ballots may
never constitute legal votes. Here, the court’s opinion simply recognizes the statutory test; it is
difficult to understand how that could possibly violate Article 1.

3. Applicants also assert (at 29-34) that the Florida Supreme Court’s interpretations of
Florida law constitute the application of “laws [not] enacted prior to the day fixed for the
appointment of the electors’ that will deprive Florida's electors of the protection of 3 U.S.C. § 5.

Again, however, each of applicants claimsisjust an attempt to revisit the Florida Supreme Court’s
interpretation of Florida law.

First, applicants again argue (at 30-31) that the Florida Supreme Court’ s decision curbs the
discretion of canvassing boards. Asthe lower court held, however, canvassing boards exercise ther
authority under the protest provision, Section 102.166; the case now before the Court involves an

entirely separate remedy, a contest action under Section 102.168. In Broward County Canvassing
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Board v. Hogan, 607 So.2d 5087 (Fla. Dist. Ct. App. 1992), upon which applicants rely, the
plaintiff’s claim was that the canvassing board should have conducted a recount under Section
102.166; the plaintiff did not assert a claim to relief under the specific grounds set forth in the contest
statute as respondent Gore did here under Section 102.168(3)(c).

Second, applicants again attack (at 31) the Florida court’s definition of a legal vote. They
seem to argue that the Florida Supreme Court was obligated to provide a definition more specific
than the one set forth in the statute. But standards such as “intent” are well known in the law and
nothing in 3 U.S.C. § 5 imposed an obligation of greater specificity.’

4. Applicants aso have not shown the requisite probability of success on the merits of their
equal protection claim. The decison of the court below does not present either of the situations that

applicants have argued would raise concerns under the Equal Protection Clause.

*App Icant pointt te 1990 Palh Beach guide Ines and ot er alged definitions of
Bgalhotks. Butte key question is wheter tose definitions are consisentwit te
statutory standard prescribed by tie Legis kture ;no one wou Bl assertt atsimply
because astandard had been prom u batd by a canvassing board prior © te ¢ kction it
musthe applled exen ifitvokes te statuke. And te re lvantcircuitcourthe B tat
te Pah Beach standards did vio bt te statutory €st Fbrida Democratic Party v.
Pah Beach County Canvassing Board, No. CL00-11078AB (Fh 15* Jid. Cir. Nowv.
15, 2000).
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To begin with, in their brief below, applicants argued primarily that, “[i]n a contest of a
statewide election, a statewide recount is required by the Equal Protection Clause.” See Amended
Brief of Applicant Bush in Gore v. Harris, F. S. Ct. No. SC00-2431 at 44. The decision of the
Horida Supreme Court, of course, orders a statewide manua count of undervotes, see dip op. a 16-
20, so this equal protection claimis not presented.

Faced with the loss of that argument, applicants now argue only that “the necessarily
disparate manual recount” ordered by the Florida Supreme Court raises equal protection problems.

See Stay App. a 35. But the premise of this argument simply does not obtain here because the
Horida Court has ordered that a uniform, statewide standard, that required by the legidature, be used
in counting the undervotes. See dip op. at 23-25 (explaining that, under longstanding interpretations
of statutory law, ballots containing a “clear indication of the intent of the voter” constitute “lega
votes’ that must be counted). Because all the undervotes that will be manually counted will be
counted under this same standard, there is nothing to applicants equal protection claim.

Applicants also argue that Florida cannot treat voters in different counties differently. Stay
App. 35. If applicants mean by thisto say that every county must use precisely the same methods of
tabulation as every other county in the State, they are obvioudy wrong. As they do in Florida,
different counties within States routinely use different equipment and different ballots for the conduct
of their elections. This plainly does not systematicaly “dilute” the votes of particular countiesin any
way that violates the Equal Protection Clause. The only decision applicants cite in support of their
argument, O’ Brien v. Skinner, 414 U.S. 524 (1974), involved incarcerated prisoners who were

denied the right to vote altogether based solely on their county of resdence. But O’ Brien stands only
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for the unremarkable proposition that voters cannot be denied the right to vote solely because of their
county of residence.

Indeed, even if the standard articulated by the Florida Supreme Court were interpreted
dightly differently in different counties, permitting each county’'s canvassing board to conduct its
portion of a statewide manua recount of undervotes would not work any imoermissible
discrimination. It would simply facilitate the completion of the count. The need for an order¥
process of counting tese vots wou ll be sufficientto sustain againstEqualProtction ch alinge
te reasonab B procedure ofperm iting each county © app ¥ te standard setoutbhy te Fbrida
Court See Anderson v. Ce Bbrezze, 460 U.S. 780, 788 (1983) (wit respect © regu hktion of
e Bctions, “Stak T im portant regu ktory intrest are genera W sufficient © pustify reasonab b,
nondiscrim inatory restrictions 7).

In any event, if the andard set out by the Florida Court is not applied consistently, applicants
will have recourse to the Leon County Circuit Court and, on appeal, to the Florida Supreme Court,
either of which will be able to eliminate any inconsistency by determining itself which ballots meet the
statutory standard.”

The decisions cited by applicants are in any event ingpposite. Although applicants mention
“dilution,” the cases they cite, e.g., Reynoldsv. Sms, 377 U.S. 533 (1964); Roman v. Sncock, 377

U.S. 695 (1964), involve the one-person one-vote principle under which voters from different

‘And, indeed, Fbrida statutory Bw provides t atopportunity wit regard © any
bhalbt t ata candidak be Be\es shou M nothawe been countd during a m anualrecount
pursuant®® Fh. Stat 102.166, see App. 36 (com p Rining aboutstandards used during
prevMous m anuallrecount). See FR. Stat 102.168 (3)(c) (perm itling a candidate ©
conkesttie inclision of “Flgalvots”’in tie certified e Bction resulk).
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districts cannot be given votes of unequa “ weight.” Thisissue is not presented in an at-large election
like the instant one where, although the elections are conducted by individual counties, the winner
is determined based on his or her statewide vote. When the State undertakes procedures to ensure
that qualified voters votes are counted, the previously counted votes are not, of course, “diluted”
a al. And, as this Court has previously recognized, manual recount procedures are an ordinary
mechanism for ensuring the accuracy of vote-counts in close elections. See Roudebush v. Hartke,
405 U.S. 15, 25 (1972) (“ A recount is an integral part of the Indiana electoral process and is within
the ambit of the broad powers delegated to the States by Art. |, §4.”).

5. Nor isthere any prospect that applicants will prevail under the Due Process Clause of the
Fourteenth Amendment. Applicants appear to argue that the Florida Supreme Court’s decision
violates the Due Process clause in two ways: first, because it improperly changes the law, and,
second, because it requires that the manual recounts occur in the absence of clear standards.

To the extent that applicants due process argument rests on the claim that the Florida
Supreme Court imposed standards for counting the votes that were not in place when the votes were
cast, that argument must fail for reasons already discussed above: the law enunciated in the Florida
Supreme Court’s opinion is the law as it existed on election day and long before it. In fact, this
argument is particularly flawed in the due process context. To establish the charge of a
constitutionally impermissible retroactive change in the law, applicants would have to demonstrate
not smply that the Florida Supreme Court’s decision constituted a retrospective change and that the
change deprived them of a cognizable liberty or property interest, but also that the change was
“arbitrary and irrational.” Eastern Enters. v. Apfel, 524 U.S. 498, 548 (1998) (Kennedy, J.,

concurring in the jJudgment and dissenting in part); see also id. at 537 (plurality opinion of O’ Connor,
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J) (same); id. at 556 (Breyer, J., dissenting) (same). But applicants allege none of the elements of
such a claim, for understandable reasons. Not only does the Florida Supreme Court’ s decision not
represent a change in the law, see supra, but it would take an exceptiona showing of unfair
retroactive effect to hold a court decision (as opposed to a legidative enactment) violative of due
process. court judgments are normally retrospective in light of their application to the partiesto the
case, and the Fourteenth Amendment has never been suggested to require otherwise.

Indeed, this Court’s decisions reflect the strong presumption, consistent with this Court’s
understanding of the nature of the judicial act, that judicial rulings (again, in contrast to legidative
enactments) must be retrospectively applied to the parties themselves. See, e.g., Harper v. Virginia
Dept. of Taxation, 509 U.S. 86, 97 (1993); seeid. at 107-08 (Scalia, J., concurring). The appellate
decisions on which applicants relies for his assertion that the decision below has impermissible
retroactive effect are smply inapposite. In both Briscoe v. Kusper, 435 F.2d 1046 (7th Cir. 1970),
and Roe v. Alabama, 43 F.3d 574 (11th Cir. 1995), election officials retroactively changed an
electoral practice on which voters and candidates had relied at the time of the election.

Asfor applicants claim that the Florida court’s decision did not provide sufficient guidance
for its standards to pass due process muster, both the court’s decision and the subsequent circuit
court actions to implement that decision belie applicants claim. Inits decision, the Florida Supreme
Court offered a clear standard — one that has been in place in Florida and countless other states for
years. “the standards to be employed is that established by the Legidature in our Election Code which
is that the vote shall be counted as a ‘lega’ vote if there is ‘clear indication of the intent of the

voter.”” Slip op. 40. The Florida canvassing boards and courts have long implemented that standard,
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and vote totals certified in this and many previous elections reflect countless ballots manually
recounted under this standard.”

The cases applicants cite do not suggest acontrary result. In Duncan v. Poythress, 657 F.2d
691 (1981), the Fifth Circuit agreed with the First Circuit that a due process violation could be found
where “‘ the election process reaches the point of patent and fundamental unfairness.’” 1d. at 703
(quoting Griffin v. Burns, 570 F.2d 1065, 1077 (1st Cir. 1978)). Of note, both the First and Fifth
Circuits explicitly recognized that the circumstances giving rise to a due process violation would have
“to go well beyond the ordinary dispute over the counting and marking of ballots,” and that precedent
established that federal courts would not “enter into the details of the administration of the election.”

Id. The First and Fifth Circuits found a sufficiently flawed electoral process only where the state
encouraged voters to proceed by absentee ballot but then retroactively invalidated those ballots, and
where it failed entirely to hold an election required by law. Id.

Indeed, applicants arguments that the judgment of the Florida Supreme Court violates due
process because it is“in its basic aspect * * * flawed” and permits effectively standardless recounts
are nothing more than claims that the contest and recount procedures of Florida's election code,
which mirror those that have long existed in one form or another in numerous States are on their face
uncongtitutional. Thereisno way of rationalizing their position with the fact that the manual counting

of ballots under the identical standard has been the rule, not the exception, in this country for most

* Indeed, under app Bcant “due process tieory, tie akeady certified resuls m usthe
constituiona ¥ infirm © te exenttattey inclide any ballbt m anual¥ recountd
under Fbrida ¥ bngstanding standard.
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of the period since its founding. And their argument would have the logical consequence that the
entire election in FHorida, in which many ballots have been included in the certified totas to date only
after manual counting, would have to be declared invalid.
CONCLUSION
The app Ication for a stay shou B be denied.

Respectiu ¥ subm itied.
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