IN THE CIRCUIT COURT, SECOND
JUDICIAL CIRCUIT, IN AND FOR
LEON COUNTY, FLORIDA

CIVIL DIVISION

ALBERT GORE, Ir., Nominee of the
Democratic Party of the United States for
President of the United States, and
JOSEPH 1. LIEBERMAN, Nominee of
the Democratic Party of the United States
for Vice President of the United States,

Plaintiffs,
V. CASENO.: 00-2808

KATHERINE HARRIS, as SECRETARY OF
STATE, STATE OF FLORIDA, ET AL,

Defendants.

PLAINTIEFS® NOTICE OF APPEAL

Plaintiffs, Albert Gore,"Jr. and Joseph 1. Lieberman, appeal to the First District Court of
Appeal the order of this court rendered Noxgmber 29,2000. Florida Rule of Appellate Procedure
9.030(1) grants this court jurisdiction. Because the-court below has not yet issued a written version
of the order appealed, Plaintiffs attach to this notice a.copy of the franscript of the November 28,
2000 hearing in which the orderwas made (see pages 56,,64-and 74), and the affidavit of Mitchell
W. Berger, one of Plaintiffs’ counsel wh_o appeared afc said héaring. The order denies an emergency
motion under Florida Rule of Civil Proc.ecilire.,: .1.-610 (Injunctions). for an order to immediately
commence counting of disputed ballots in Miami-Dade and Palm Beach Counties. The order is
effectively a Final Order denying all relief sought by Plaintiffs because the action now pending

below must be completed before December 12, 2000 in order to offer any relief under section




102.168, Florida Statutes (2000). The order appealed ensures that the action below cannot be

completed before December 12, 200

Respectfully submitted this y of November, 2000

Al "zl

C 'Ne n I Mitchell W. Berger

Dav1s & Singerman Berger Davis & Singerman
21 5 South Monroe Street, Suite 705 350 East Las Olas Boulevard, Suite 1000
Tallahassee, Florida 32301 Fort Lauderdale, Florida 33301

Telephone: 850/561-3010 Telephone: 954/525-9900
Facsimile: 850/561-3013 Facsimile: 954/523-2872
W. Dexter Douglass O David Boies

Douglass Law Firm
211 East Call Street
Tallahassee, Florida 32302

Boies, Schiller & Flexner LLP
80 Business Park Drive, Suite 110
Armonk, New York 10504

Telephone: 850/224-6191 Jer ek “Telephone: "914/273-9800
Facsimile: 850/224-3644 Facsimile: 914/273-9810
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Respectfully submitted this day of November, 2000.

John D.C. Newton, 11

Berger Davis & Singerman

215 South Monroe Street, Suite 705
Tallahassee, Florida 32301
Telephone: 850/561-3010
Facsimile: 850/561-3013

W. Dexter Douglass
Douglass Law Firm

211 East Call Street
Tallahassee, Florida 32302
Telephone: 850/224-6191
Facsimile: 850/224-3644

Mitchell W. Berger

Berger Davis & Singerman

350 East Las Olas Boulevard, Suite 1000
Fort Lauderdale, Florida 33301
Telephone: 954/525-9900

Facsimile: 954/523-2872

U] Prwiv
David Boies
Boies, Schiller & Flexner LLLP
80 Business Park Drive, Suite 110
Armonk, New York 10504
Telephone: 914/273-9800

Facsimile:: 914/273-9810

CERTIFICATE OF SERVICE

I HEREBY CERTIEY that a true coﬂr of the foregoing has been furnished by United States

mail, hand delivery or facsimile transmission this

Barry Richard
Greenberg Traurig

101 East College Avenue
Tallahassee, FL. 32301
for Governor Bush

Deborah Kearney, General Counsel
Florida Department of State

400 South Monroe Street, PL 02
Tallahassee, FL. 32399

for Secretary Katherine Harris and
the Elections Canvassing Committee
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day of November, 2000 to the following:

Donna E. Bianfon

Steel Hector & Davis

215-South Monroe Street, Suite 601
Tallahassee, FL. 32301-1804

for Secretary Katherine Harris and

the Flections Canyvassing Committee

Tucker Ronzetti

Assistant County Aftorney

ITT NIW. 1% Street

Miami, FL. 33130

for Miami-Dade County Canvassing Board




CERTIFICATE OF SERVICE

[HEREBY CERTIFY that a true copy of't
mail, hand delivery or facsimile transmission this

Barry Richard

Greenberg Traurig

101 East College Avenue
Tallahassee, FL. 32301
for Governor Bush

Deborah Kearney, General Counsel
Florida Department of State

400 South Monroe Street, PL 02
Tallahassee, FL 32399

for Secretary Katherine Harris and
the Elections Canvassing Committee

Donna E. Blanton

Steel Hector & Davis

215 South Monroe Street, Suite 601
Tallahassee, FL 32301-1804

for Secretary Katherine Harris and

the Elections Canvassing Committee =,

Tucker Ronzetti

Assistant County Attorney 4.
111 N.W, 1* Street

Miami, FI. 33130

for Miami-Dade County,Canvassing Board

Ben Ginsburg

State Republican Headquarters
420 West Jefferson Street” ",
Tallahassee, FL. 32301

for the Republican Party

Craig Meyer

Florida Department of Agriculture and
Consumer Services

The Capitol

Tallahassee, FL. 32399
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w g has been furnished by United States
y of November, 2000 to the following:

Andrew McMahon

Palm Beach County Attorney Office
301 N Olive Avenue, Suite 601
West Palm Beach, FL. 33401-4705
for Palm Beach Canvassing Board

Bruce Rogow

Bruce S. Rogow, P.A.

500 East Broward Boulevard, Suite 1930
Ft. Lauderdale, Florida 33394

for Palm Beach Canvassing Board

Michael S. Mullin

191 Nassau Place

Yulee, Florida 32097

for Nassau County Canvassing Board

Terrell C. Madigan

Harold R. Mardenborough, Jr.
McFarlain Wiley Cassedy & Jones
215 South Monroe Street, Suite 600
Tallahassee! Florida 32301

for Intervenor.Butler




R. Frank Myers

Messer Caparello & Self

215 South Monroe Street, Suite 701
Tallahassee, Florida 32301

for Intervenor Named West Florida Voters

Attorney U '
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IN THE DISTRICT COURT OF APPEAL,
FIRST DISTRICT, STATE OF FLORIDA

ALBERT GORE, Jr., Nominee of the
Democratic Party of the United States for
President of the United States, and
JOSEPH I. LIEBERMAN, Nominee of

the Democratic Party of the United States Second Judicial Circuit

for Vice President of the United States, Case No. 00-2808
Appellants,

V. First DCA Case No.:

KATHERINE HARRIS, as SECRETARY OF
STATE, STATE OF FLORIDA, ET AL,

Appellees.
/

APPELLANTS*SUGGESTION THAT DISTRICT COURT OF APPEAL
CERTIFY THE TRIAL COURT’S ORDER AS REQUIRING
IMMEDIATE RESOLUTION'BY THE FLORIDA SUPREME COURT

Pursuant to Article V, Section 3(b)(5) of the Flerida Constitution and Rule 9.125 of the
Florida Rules of Appellate Procedure, Appéﬁants, Al Gore and JogLieberman respectfully suggest
that this Court certify to the Florida Supreme Court the trial court’s order denying Appellants’
motion pursuant to Floric.la Rule of Civil Procedure 1.610 to commeénce counting of votes in Miami-
Dade and Palm Beach Counties as requiring immediaté resolution.

The issue presented is whether the: circuit court erred as a matter of law in denying
Appellants’ Motion to Commence Counting -of Votes in Miami-Dade and Palm Beach Counties.
The circuit court’s action is based on three erroneous legal rulings and effectively denies Appellants
the opportunity for meaningful relief shouidthey prevail on the merits of their contest action under

section 102.168, Florida Statutes (2000). Because time is limited to complete the contest action --




Flonda electors must be selected by December 12 -- a manual recount of the contested ballots must
begin immediately. Any delay in the counting process of the contested ballots will prevent
Appellants from obtaining meaningful relief under section 102.168. The court must allow sufficient
time to complete an accurate and fair count of the contested ballots which is essential for the proper
resolution of the contest action. Counting now ensures that the results will be available in the event
the circuit court or the Supreme Court ultimately determines that the vote totals should be adjusted
to reflect the validity of the contested ballots.

By denying Appellants’ motion, the circuit court frustrated the statutory scheme as well as
the recently entered order of the Florida Supreme Court in Palm Beach County Canvassing Board
v. Harris, 2000 WL 1725434. The Supreme Court recognized the urgency of this matter when it
required amended certifications to be filed by 5:00p.m. onNovember 26, 2000 "in order to allow
maximum time for contests pursuant to secti_on 1(?2. 168." Slip. Op. at 40. Asthe court held, "[p]art
of the purpose of the protest and contest .provisions of the election code is to effect a speedy
resolution of such conflicts, with minimal dis;uption ofthe ele.ctoral process." Adams v. Canvassing
Board of Broward County, 421 So. 2d*34, 35 (Fla. 4" DCA 1982). This court should certify the
circuit court’s ruling as requiring immediate resolution by the Supreme Court of Florida so that the
contested ballots can be cc.)unted, and so that vote totals may-be adjusted, if adjustment is appropriate
in light of the final resolution on the merits of this contest actib.n.

The circuit court had the authority_to_ order an immediate counting of the contested ballots.
Under Florida law "[t]he circuit judge to whom the contestis presented may fashion such orders as
he or she deems necessary to ensure that each allegation in the complaint is investigated, examined,
or checked, to prevent or correct any alleged wrong, and to provide any relief appropriate under the

circumstances." Section 102.168(8). The appropriate relief under the circumstances is for the court




to begin an immediate review of the contested ballots so that valid votes that were improperly
rejected by the local canvassing boards, and thus not included in the Secretary of State’s certification
of votes, be properly included in Florida’s final tally of votes cast for President should Appellants
prevail on the merits of their claims.

Courts have an absolute duty to count disputed ballots. In Beckstrom v. Volusia County
Canvassing Board, 707 So. 2d 720 (Fla. 1998), that duty was compellingly validated. There the
Supreme Court wrote: "appellant moved the court to order a manual recount of the absentee ballots.
The court granted the motion, and the clerk of the circuit court conducted a re-count, which was
observed by representatives of both candidates." /d. at 722. Thus, in Beckstrom, the Supreme Court
validated the power of the trial judge to direct manual recounts of disputed ballots in a contest action.

Three erroncous legal rulings are also inherent in the court’s rulings. The first ruling is that
the standard to be applied to ballot review during a manual recount of votes requires an evidentiary
hearing and involves questions of fact. 1t d.oes not. The standard for reviewing ballots is a matter
of law to be determined by.the proper cour‘ta That has been t.he law in Flonda since at least 1929.
"[S]ubstantial compliance with statutery re.ci.uirements for marking ballots is ultimately a judicial
question." Nuccio v. Williams, 97 Fla. 159, 120 So. 310, (1929)-The correct standard considers the
totality of the circumsta,n;:es to determine the intent of the voter on each ballot. Courts have had no
problem expressing the test.” Delahunt v. Johnston, 671 N.E2d .1 241 (Mass. 1996), sce also Pullen
v. Mulligan, 138 TIL. 2d 21 (Sup. CE 1Hx1990), This stBRdard is cageiating with the order of Palm
Beach Circuit Court Judge Jorge Labarga that ordered the local canvassing board to apply an
objective intent of the voter standard. Judge Labarga wrote "[e]ach ballot must be considered in
light of the totality of the circumstances...where the intention of the voter can be fairly and

satisfactorily ascertained, that intention should be given effect." Order on Plaintiffs’ Emergency




Motion, Case No. CL00-11078 AB, Nov. 22, 2000, at 7.

The second erroneous ruling is that the circuit court’s determination in a contest action under
Section 102.168 is not de novo when determining whether a legal vote has been rejected. Quite
simply, the task of the circuit court is not to investigate the procedures and decisions of the county
canvassing board for an abuse of discretion, but rather to engage in a de nove review of the contested
ballots. It is the Court’s statutory duty to engage in a direct examination of the contested ballots de
nove in order to produce a fair and accurate tally of votes cast for President on November 7, 2000.
The proper court must review the contested ballots and make a determination as to which ballots are
valid and should be properly included in Florida’s final tally of votes.

The third erroneous ruling was that the parties contesting the election cannot identify the
ballots that they contend were wrongly rejected. The only ballots to be reviewed by the circuit court
in a contest action are the rejected ballots Appellants allege are legal ballots as so identified in their
Complaint filed under section 102.'168.(2). The Court sheuld not engage in a manual review of all
of the votes in the contestedicounties nor dog it need to review all'of the votes cast in the entire state
of Florida because no issue has been raised. .t.)y any party as to these uncontested ballots.

In order to give effect to the remedy provided by a contest-action under Section 102.168, the
Circuit Court must immedia_tely cause a manual count of the contested ballots.

The issues in this appeal are-of great public impo.rtaﬁ.ce because they directly affect the
outcome of the election of the Presidesit of the Uriite.ci'St.ates and determine the sanctity of the
electoral process in Florida Law. Article VI, Section 1 of the Florida Constitution provides that
elections by the people shall be by direct and secret vote and general elections shall be determined
by a plurality of the votes cast. The trial court’s order denying Appellants’ request to commence a

count of the contested ballots, wrongly resolving the three issues addressed above, threatens the




integrity of Florida’s electoral process and, consequently, casts a shadow of doubt and confusion on
the national election for President of the United States. These issues present matters of national
importance. Given the short time period allowed for this contest action, they must be immediately
and finally resolved by the Florida Supreme Court.

For all of these reasons, Appellants suggest this Court should certify the trial court’s order
as requiring immediate review by the Florida Supreme Court,

The undersigned express a belief, based on a reasoned and studied professional judgment,
that this appeal requires immediate resolution by the Supreme Court and is of great public

Importance.

S

Respectfully submitted this day of November, 2000.

] - s 4
J ohn@Mewton, I Mitchell WsBerger

Berger Davis & Singerman “ Berger Davisgi& Singerman

215 South Monroe Street, Suite 705 350 East Las Olas Boulevard, Suite 1000
Tallahassee, Florida 32301 Fort Lauderdale, Florida 33301
Telephone: 850/561-3010 Telephone:~ 954/525-9900

Facsimile: 850/561-3013 Facsimile:, 954/523-2872

David Boies "L 04 34 1L "W Dexter Douglass d

Boies, Schiller & Flexner LLP Douglass Law Firm

80 Business Park Drive, Suite 110 211 East Call Street

Armonk, New York 10504 Tallahassee, Florida 32302

Telephone: 914/273-9800 Telephone: 850/224-6191

Facsimile: 914/273-9810 Facsimile: 850/224-3644




integrity of Florida’s electoral process and, consequently, casts a shadow of doubt and confusion on
the national election for President of the United States. These issues present matters of national
importance. Given the short time period allowed for this contest action, they must be immediately
and finally resolved by the Florida Supreme Court.

For all of these reasons, Appellants suggest this Court should certify the trial court’s order
as requiring immediate review by the Florida Supreme Court.

The undersigned express a belief, based on a reasoned and étudied professional judgment,

that this appeal requires immediate resolution by the Supreme Court and is of great public

importance.
Respectfully submitted this day of November, 2000.
John D.C. Newton, 11 4 Mitchell W.'Berger
Berger Davis & Singerman Berger Davis'& Singerman
215 South Monroe Street, Suite 705 350 East Las Qlas Boulevard, Suite 1000
Tallahassee, Florida 32301 Fort Lauderdale, Florida 33301
Telephone: 850/561-3010 Telephone: 954/525-9900
Facsimile: 850/561-3013 Facsimile:r 954/523-2872
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CERTIFICATE OF SERVICE

ITHEREBY CERTIFY that a true copy of the foregoing has been furnished by United States
mail, hand delivery or facsimile transmission this 7,3 day of November, 2000 to the following:

Barry Richard

Greenberg Traurig

101 East College Avenue
Tallahassee, FL. 32301
for Governor Bush

Deborah Keamney, General Counsel
Florida Department of State

400 South Monroe Street, PL 02
Tallahassee, FL. 32399

for Secretary Katherine Harris and
the Elections Canvassing Committee

Donna E. Blanton

Steel Hector & Davis

215 South Monroe Street, Suite 601
Tallahassee, FL 32301-1804

for Secretary Katherine Harris and

the Elections Canvassing Committee

Tucker Ronzetti

Assistant County Attorney 4.
111 N.W. 1* Street
Miami, FL. 33130

for Miami-Dade County:Canvassing Board

Ben Ginsburg

State Republican Headquarters
420 West Jefferson Street
Tallahassee, FL. 32301

for the Republican Party

Craig Meyer

Florida Department of Agriculture and
Consumer Services

The Capitol

Tallahassee, FL. 32399
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Andrew McMahon

Palm Beach County Attomey Office
301 N Olive Avenue, Suite 601
West Palm Beach, FL 33401-4705
for Palm Beach Canvassing Board

Bruce Rogow

Bruce S. Rogow, P.A.

500 East Broward Boulevard, Suite 193¢
Ft. Lauderdale, Florida 33394

for Palm Beach Canvassing Board

Michael S. Mullin

191 Nassau Place

Yulee, Florida 32097

for Nassau County Canvassing Board

Terrell C. Madigan

Harold R. Mardenborough, Jr.
McFarlain Wiley Cassedy & Jones
215 South Monroe Street, Suite 600
Tallahassee, Florida 32301

for Intervenor-Butler



R. Frank Myers

Messer Caparello & Self

215 South Monroe Street, Suite 701
Tallahassee, Florida 32301

for Intervenor Named West Florida Voters
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