IN THE CIRCUIT COURT FOR THE SECOND JUDICIAL CIRCUIT,
LEON COUNTY, FLORIDA, CIVIL DIVISION

ALBERT GORE, JR., Nominee of the
Democratic Party of the United States for
President of the United States, et al.,

Plaintiffs, ;_"_1._,.!':' {f\; '_Mj“

Loe o~
v CASENO.. 2z =27 :i:
ool T T T

KATHERINE, HARRIS, as SECRETARY OF ol -

STATE, STATE OF FLORIDA, et al.,

Defendants.
/

PLAINTIFFS’ MOTION TO COUNT THE BALLOTS
FROM MIAMI-DADE COUNTY

Plaintiffs have filed'with the Court and served on opposing counsel a Motion to Place
Disputed Miami-Dade Ballots in the R.t-egistl.'y of the'Ceurt and a Motion to Appoint Special
Masters for the Limited Function of Immediate Countiﬂg of Miami-Dade Ballots to Allow
Expedited Disposition of this Matter.: "Accordingly, Plaintiffs hereby move this Court to
Order the Special Master so appointed to count all dispute ballots so delivered by David C.
Leahy, Supervisor o.fElections for Miami-Dade County within-96 hours of issuance of such
order or by 10:00 a.m. ;Jn Saturday, December 2, 2000, <

1. On November 9, 2(_]00, the _ Floi‘id;'.Democratic Executive Committee
requested a manual count of ballots cast in Miami-Dade County for President and Vice
President in the general election held on November 7,7 2000. The Defendant County
Canvassing Board of Miami-Dade County (the "Board") voted to conduct and commenced

a manual count of all ballots pursuant to Section 102.166(5)(c), Fla. Stat. (2000). In the




process, the Board reviewed over 96,500 ballots. Thatreview included 1,794 ballots that had
not previously been counted in the presidential election, even though hundreds of those
ballots manifested the voter’s intent to vote for a presidential candidate. As a result of the
failure of machine tabulation equipment to read votes that voters intended to cast, those
ballots could not be counted by machine and required a manual counting to validate the vote
cast by the elector.

2. On November 22, 2000, the Board, stopped its manual count of ballots cast
for the presidential election held on November 7, 2000. At the time it stopped, the Board had
tallied a net gain of 157 votes for Vice President Al Gore, the Democratic nominee for
President of the United States.

3. On Nevember 22, 2000, the Third District Court of Appeal of Florida found
that the Board had previously conc.iucted a'sample" manual recount of ballots from three of
its precincts and that the ‘results-of that sample. re(.:o,unt showed ‘an error in the vote
tabulation which could effect'the outc*ne of the election,” thus triggering the Canvassing
Board’s mandatory-obligation to recount all of the ballotsfn the county." Miami-Dade
Democratic Party .v. Miami-Dade Canvassing Board, Case. No. 3D00-3318 (3 DCA
November 22, 2000)4(slip opinion).

4. On November 25, 2000, whenthe Efoar.d filed an'amended certification with
the Election Canvassing Commiss.i.oh, irdid riolt cert.ify the resuits of a statutorily mandated
manual count. Neither did the Board certify the results of its partial manual count (which

was suspended on November 22, 2000), even though that partial count yielded a net addition




of 157 votes for Al Gore.! On November 26, 2000, Secretary of State Harris certified the
results of the election, including the results from Miami-Dade County that did not
incorporate any votes counted during the aborted manual count.

5. Plaintiffs filed a complaint in this Court on November 27, 2000, alleging,
inter alia, that the Board’s failure to conduct a full manual recount, or at least a manual
recount of the 10,500 uncounted ballots, as required by Florida law, triggered a cause of
action under Section 102.168(3)(c), Florida Statutes. That provision states that an election
contest action may lie where there has been the rejection of "a number of legally cast votes
sufficient to change or place in doubt the outcome of the election.”

6. Section 101.5614(3), Ela. Stat. (2000), provides that "[n]o vote shall be
declared invalid or void if there is a clear indication of the intent of the voter as determined
by the canvassing board." Last we.ek, the Florida Supreme Court essentially reaffirmed that
standard. See Palm Beath County Canvassing Br.)arc.i, ¢t al. v. Harris, etc., et al., SCO0-
2346, SC00-2348, SCO0-2349, at 34-# ("Our courts have repeatedly held that, where the
intention of the voter can be ascertained with reasonable certainty from his ballot, that
intention will be giv.en effect even though the bailotis not strictl.y in conformity with the law.
... These voters should not be disenfranchised where thei_r- intent may be ascertained with
reasonable certainty, simply because the chad they p}mc.hed did not compietely dislodge
from the ballot.") (quoting Suprer.n.e'C'oUﬁ of I.llino.is in Pullenyv. Milligan, 561 N.E. 585,

611 (Ill. 1990)).

' Somewhat inconsistently, the Board and Secretary Harris did certify the six additional votes for Al Gore
that resulted from the statutory sample manual count of | percent of the precincts on November 14, 2000.
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7. The decision by the Massachusetts Supreme Court in Delahunt v. Johnston,
671 N.E.2d 1241 (Mass.1996), is instructive. The Court held that "a discernible indentation
made on or near a chad should be recorded as a vote for the person to whom the chad is
assigned." Id. at 1242. It should be noted that the Delahur_t! court found unpersuasive the
contention that voters may have started to express a preference in a candidate, made an
impression on a punch card, but pulled the stylus back because they did not want to express
a choice on that particular contest. The Court noted, "[t]he large number of ballots with
discernible impressions makes such an inference unwarranted, especially in a hotly contested
election." Id. at 1252 (cited with approval in Florida Democratic Party v. Palm Beach
County Canvassing Board, C1. 00-11078 AB, atn.1.)

8. At the time the Board stopped counting, it had reviewed approximately
96.500 ballotsin 139 precincts, approximately 20% of the precincts in Miami-Dade County,
resulting in a net gain of app.roximately 160 votf.:s f.0§ Al Gore. If the remaining 9,000
uncounted undervote-ballots*result i#the same proportional increase in net votes as the
ballots that were counted by the Board before it stopped counting, these ballots would result
in approximately 6_00 net additional votes for Gore/Lieberrr.lan.. Given how close this
election is. rejectionof those legally cast votes for Al G.ore and Joe Lieberman would be
sufficient to change or place in doubt the outcome of the election. Section 102.168(3)(c),
Fla. Stat. (2000).

9. The Plaintiffs have filed with this Court and served on opposing counsel a
Motion to Place Disputed Miami-Dade Ballots in the Registry of the Court and a Motion to
Appoint Special Masters. Those motions seek to place all "undervote” ballots - ballots
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which result when the machine tabulating equipment does not count a vote for any candidate
for an office -- before this Court. There are approximately 10,500 undervote ballots for the
presidential election in Miami-Dade County, of which approximately 9,000 have not yet
been counted.

10. The number of legal votes for Al Gore and Joe Lieberman rejected by the
Board is plainly "sufficient to change or place in doubt the result of the election." To ensure
that all legal votes are accepted. in light of the Board’s failure to discharge its duties, the
9,000 remaining uncounted "undervotes™ should be counted by this Court or an appointed
judicial officer to prevent large-scale disenfranchisement.

11. Section 102.168(8). Florida Statutes (2000). empowers the judge in an
election contest to "fashion such orders as he or she deems necessary to ensure that each
allegation in the complaint is inve.stigated. examined. or checked to prevent or correct any
alleged wrong ... ."

12 As Plaintifts have urge._qin a separate motion: this Court has the authority to
appoint a Special Master to abtain an accurate count of ballots cast in the Presidential
election in Miami-.Dade County and rejected by the Board: . In the Matter of Protest of
Election Returns to CivcuirJudge by Muarlene Duffy Yuqng. Case No. GY6-2984 (Circuit
Court, Polk County, Dec 27, 1996); Circuit Judgn.a Apdrcw D. Owens. Jr. 1ssued an Order
appointing a Special Master to "o.b.tziiri an acétirate vote count of the results” of an election
for county commissioner. . The Court’s Order turther stated that "[t]he vote count may begin
with the work, deemed by the Special. Master to be accurate. that has already been done by

the Supervisor of Elections” office on a manual vote count of the election in question.”
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13. Any effective legal relief will require the remaining undervote ballots
themselves, which are the "best evidence" of how the electors voted, to be counted. Stare v.
Smith, 144 So. 333, 336 (Fla. 1932). "The right to a correct count of the ballots in an
election is a substantial right." Id at 335.

14. Because the parties are striving to complete all legal proceedings before
December 12, 2000, so as not to run afoul of 3 U.S.C. §3, Plaintiffs are moving the Court to
compel expedited determination of the issue of how many ballots - as revealed by a manual
count conducted according to the correct legal standard for determining the intent of the
voter -- were in fact cast for Al Gore and Joe Lieberman on November 7, 2000.

15. Plaintiffs also hereby apply to.this Court "for an order to the master(s] to
speed the proceedings” and report their relevant yote tallies to the Court "with the least
practicable delay.” Fla.R. Civ. P.. 1.490(f)- “The work required to complete the vote count
in and Miami-Dade County must begin now to ensu.re t.hE.lI any judicial relief rendered in this
proceeding will be timely. The coumin! of these ballots, alréady improperly delayed, cannot
await the final resolution of the legal issues in this'contest ifithe unique Electoral College
deadline imposed By Federal law is to be met.«If a completeci count of these ballots must
await the prior resolution of these legal proceedings, ther_e gould very well be insufficient
time to carry out this task-and vindicate any, relief .oyd_ere.d by this Court. Such immediate
action is crucial to effectuate the r::f.:ritr'al ﬁur;io.ses (;f allowing election contests, which are
"to allow prompt and expeditious determination of the effect of any irregularities” and "to
prevent the thwarting of the will of the electors either by fraud or by common mistakes
honestly made." Barber v. Moody, 229 So. 2d 284,287 (Fla. 1st DCA 1969), rev. den., 237
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So. 2d 753 (Fla. 1970). It also is crucial to avoid any gaming of the courts whereby "one
recalcitrant party may successfully delay until a critical date.” Id.

WHEREFORE, Plaintiffs hereby move this Court to Order the Special Masters
appointed by this Court to count all reamining uncounted undervote punchcard ballots not
counted by the Miami-Dade County Canvassing Board, and delivered by David C. Leahy,
Supervisor of Elections for Miami-Dade County; and further, to conduct such count applying
the standard to determine the intent of the voter established by the Delahunt case and
clarified by this Court as appropriate, in order to ensure that all incompletely punched or
indented chads are counted to the extent they clearly demonstrate the intent of the voter, by
1o later than 96 hours following the issuance of this Court’s order or 10:00 a.m. on Saturday,
December 2. Nothing in this Motion shall cause delay to any other proceedings.
Alternatively, should this Court dgtermine that, at this time, there is not a sufficient basis to
proceed with a manual reount ofthe approximatel); 9,60_0 remaining uncounted undervotes,
then this Court should appoint a spe.*al master to review the uncounted undervotes for
discovery purposes-and directsuch special master to report its'findings to this Court.

Respectfully submitted this 52 day of November 2000.

COUNSEL FOR ALBERT GORE JR AND JOSEPHI LIEBERMAN,

Mltchell W. Berger

Florida Bar Number 311340

Berger Davis'& Singerman

215 South Monroe Street, Suite 705
Tallahassee, Florida 32301
Telephone: 850/561-3010
Facsimile: 850/561-3013
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CERTIFICATE OF SERVICE

IHEREBY CERTIFY that a true copy of the foregoing has been furnished by United

States mail. hand delivery or facsimile transmission this

to the following:

Barry Richard
Greenberg Traurig

101 East College Avenue
Tallahassee, FL 32301
for Governor Bush

Deborah Kearney, General Counsel
Florida Department of State

400 South Monroe Street, PL 02
Tallahassee, FL. 32399

for Secretary Katherine Harris and
the Elections Canvassing Committee

Donna E. Blanton

Steel Hector & Davis

215 South Monroe Street, Suite 601
Tallahassee, FL.  32301-1804

for Secretary Katherine Harris and

the Elections Canvassing Committee 4

Tucker Ronzetti

Assistant County Atftorney

111 N.W. 1* Street,

Miami, FL. 33130

for Miami-Dade County- Canvassing
Board

Ben Ginsburg

State Republican Headquarters
420 West Jetferson Street
Tallahassee, FL 32301

for the Republican Party

Harold McLean, Senior Attorney

8715.1/8888 500/BDS_TAL
11727/2000 wp8

day of November, 2000

Agriculture & Consumer Services
515 Mayo Building

407 South Calhoun Street
Tallahassee, FL. 32399

Andrew McMahon

Palm Beach County Attorney Office
301 N Olive Avenue, Suite 601
West Palm Beach, FL 33401-4705
for Paim Beach Canvassing Board

Bruce Rogow

Bruce S. Rogow, P.A.

500 East Broward Boulevard, Suite 1930
Ft. Lauderdale, Florida 33394

for Palm Beach Canvassing Board

Michaet S. Mullin

191 Nassau Place

Yulee, Flofida 32097

for Nassau County Canvassing Board




IN THE CIRCUIT COURT FOR THE SECOND JUDICIAL CIRCUIT,
LEON COUNTY, FLORIDA, CIVIL DIVISION

ALBERT GORE, JR., Nominee of the
Democratic Party of the United States for

President of the United States, et al. o B
Plaintiffs, ST
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KATHERINE HARRIS, as SECRETARY OF ov-Xgvy s P T
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STATE, STATE OF FLORIDA, et al.,

Defendants.

MOTION TO APPOINT SPECIAL MASTER FOR
THE LIMITED FUNCTION OF IMMEDIATE COUNTING OF MIAMI-DADE
BALLOTS TO ALLOW EXPEDITED DISPOSITION OF THIS MATTER

Plaintiffs move, pursuant tc.) F lelt. R.Civ.[P, 1,490 for the appointment of Spectal Master or
Masters to perform the lirhited function oa-immediately counting disputed votes in Miami-Dade
County, as discussed further below: Thé"appointment of such-Special Master is necessary to
expedite the Court’s disj)_osition of this matter, as must be done inorder to complete the legal process
for determining the outcome of the Presidential election.in Florida in time to certify Florida’s
electors to the Electoral College on December 12, 2000. .See. .3 U.S.C. § 5. This matter is urgent,
and of grave importance, since this procéedingclearly \;v.i'll cietermine which candidate will rightfully
serve as the next President of the United States. As grounds in support of this motion, Plaintiffs

allege:




1. Rule 1.490(b) authorizes this Court to “appoint members of The Florida Bar as special
masters for any particular service required by the court,” or persons other than members of the Bar
when it is deemed “advisable™ to do so.

2. The “particular service” required in this matter is that Special Masters be appointed to
perform the limited function of counting disputed votes in specifically contested counties.

3. The Court has authority to appoint Special Masters for such limited factual purposes, with
or without consent of the parties, where “the performance of a particular service” is “necessary to
aid the Court in an expeditious disposition of the cause.” Powell v. Weger, 97 So. 2d 617, 619 (Fla.
1957); see also Conner v. McNew, 237 So. 2d 190, 190-91 (Fia. 3d DCA 1970) (same). See
generally Slatcoff v. Dezen, 74 So. 2d 59, 62-63 (Fla. 1954) (appointment of special masters “to
perform a particular service” that will “aid the court in an accurate and expeditious determination”
does not require consent. thoﬁgh reference Qf“whole case” to master for adjudication would require
consent). The counting of ballots.s 18 .peculiarly approi)riéte for such an appointment, for “where
extensive computations aré-to be made. it iﬂlhe better practice to'refer the matter to a special master
or commissioner than for the judge to und.e"rtake to perform the task himself.” Ex Parte Peterson,
2353 U.S. 300. 313 (1920y. See also Continental Mortgage Investors v. Sailboat Key, Inc., 395 So.
2d 507, 508 (Fla. 1981) (noting that a special master was appc_)inted as a fact finder with regard to
interest computations.”)

4. In election contests in Flonida-and:areund .til'e éountry, it is common to appoint special
court officers to supervise the necessary vote counting, while the eourt reserves the authority to make
the ultimate legal and factual determinations to decide the outcome of the contest. See, e.g., Matter

of Protest of Election Returns to Circuit Judge by Marlene Duffy Young, Case No. G96-2984 (Cir.




Ct., Polk Cty., Dec. 27, 1996) (appointing a Special Master to "obtain an accurate vote count of the
results" and directing the Master to "begin with the work, deemed by the Special Master to be
accurate, that has already been done by the Supervisor of Elections’ office on a manual vote count
ofthe election in question," but reserving authority to make final disposition of ballot discrepancies),
Willis v. Thomas, 600 P.2d 1079 (Alaska 1979); Fair v. Hernandez, 116 Cal. App. 3d 868, 172 Cal.
Rptr. 379 (1981). See also Finkelstein v. Stout, 774 P2d 786 (Alaska 1989) (special master
appointed in election recount dispute).

5. The appointment of special masters for factfinding purposes is an accepted procedure that
the United States Supreme Court has routinely approved in election cases that require extensive
configurations or computations. such as appertionment disputes. Sec. ¢.g.. Connor v Williams. 404
U.S. 549, 551 (1972) (noting that trial court had appointed special master to tashion new
apportionment plan and directing tha.u “fsJuehs proceedings should go torward and be promptly
concluded"); Taylor v. McK¢ithen 407 U5, 191 (197:'2) (.re.vcrsing lewer court ruling that had set
aside reapportionment plan devised by cou!—appoinled special master): see also Chapman y. Meier,
420 U.S.1,25(1975) (feting trial court had appointed special masker to devise new reapportionment
plan); Gaffney v. Cum.ming.\'. 412 U.S. 735, 7404 1973) (sumc).. Other courts also have made
extensive use of special mastets in such matters. See e.g. Jl.'zl!.s'un v Fuo 1 Cal 4™ 707,823 P.2d
545, 4 Cal. Rptr. 2d 379 (1992} (California Stupreme Court a;.)pro\‘cd congressional and legislative
reapportionment plans proposed by C(.J.u'rt-upfio'i n'le.d sp;:cia] master): Moore v. Leflore County Bd.
Of Elec. Comm 'rs, 502 F.2d 621,623 (5" Cir, 1974) {affirming trial court decision that approved

and implemented redistricting plan formulated by court-appointed special master).




6. As set forth in Plaintiffs’ complaint, this election contest concerns, infer alia. the
lawfulness of the vote tabulations that were certified in Miami-Dade County, where the county
canvassing board voted to conduct and commenced a manual count of all votes cast for President,
but then failed to complete the manual count.

7. The grounds of Plaintiffs’ contest in Miami-Dade County will require a number of
disputed votes to be counted in order to complete the manual counts that those boards lawfully
commenced but then failed to complete. Any effective legal relief will require that the remaining
“undervote” ballots themselves, which are the “best evidence” of how some electors voted and which
have not yet been counted due to the failure of the machine tabulation equipment to properly read
the ballots, to be counted. State v. Smith, 107 Fla. 134, 144 So. 333, 336 (Fla. 1932).

8. “The right to a correct count of the ballots in an election is a substantial right.” /d. at 335.
Here, if a completed count of these ballots must await the prior resolution of these legal proceedings,
there could very well be insufﬁcie.nt ti.me to carry out this task and vindicate any relief ordered by
this Court. 4.

9. At the time the Board stopped .c“ounting, it had reviewed approximately 96,500 ballots
from 139 precincts, appijoximately 20% of the Miami-Dade County precincts, resulting in a net gain
of approximately 160 votes for Al Gore. If the 9,000 remaining uncounted undervote ballots result
in the same proportional increase in net votes as the ballo_ts tﬂat were counted by the Board before
it stopped counting, these ballots would: result- in .'.aﬁ.pr(.)ximatcly 600 net additional votes for
Gore/Lieberman.

10. This Court should proceed by determining from the complaint whether Plaintiffs have

made out a prima facie case that this election contest raises substantial issues about whether there



























































































