IN THE CIRCUIT COURT FOR THE SECOND JUDICIAL
CIRCUIT, LEON COUNTY, FLORIDA, CIVIL DIVISION

ALBERT GORE, JR., Nominee of the -
Democratic Party of the United States for SEE
President of the United States, et al., T

Plaintiffs,

L
7

v. CASE NO.: 00-2808

KATHERINE HARRIS, as SECRETARY OF
STATE, STATE OF FLORIDA, et al.,,

Defendants.

4

OPPOSITION BY DEFENDANTS GEORGE W.BUSH AND
DICK CHENEY TO PLAINTIFFS’ MOTION

TO COUNT THEBALLOTS FROM MIAMI-DADE COUNTY

Defendants George W..Bush and Dick Cheney oppose Plaintiffs’
Motion to Count the Ballots from Miami-Dadé County. This motion should
be denied for numerous reasons. First, plaintiffs hqve so far made no legal
or evidentiary showing of entitlement to relief, _ye.t. their motion
inappropriately seeks relief be.f.o're' any é\.ric‘l.er.lce has been taken. Second, it
is, we respectfully submit, uniikely that plaintiffs will ever be able to make

the extraordinary showing necessary to obtain the relief they seek. And

finally, the relief sought is not “relief appropriate under the circumstances.”




See Fla. Stat. Ann. § 102.168 (8). If plaintiffs’ claim is that a canvassing
board is obligated to review manually all undervotes, such a claim applies
equally to all undervotes in every county throughout the State of Florida, not
just those in counties that Vice President Gore carried by wide margins. An
order requiring a recount of undervotes in only Miami-Dade County would
be one-sided, manifestly unfair, and clearly not "appropriate.”
FACTUAL BACKGROUND

In Miami-Dade County, the initial count from election night on
November 7, 2000, showed 328,702.votes for the Gore/Lieberman ticket and
289,456 votes for the Bush/Cheney ticket. See November 7, 2000 Election
Night Returns (Ex. 1 hereto). After the'statutprily-mandated machine
recount on November 8, the results were 328 802" votes for the
Gore/Lieberman ticket and 289,53? for the Bush/Cheney ticket. These
results from the November 8 recount wete timely certified by the Miami-
Dade Canvassing Board, and submitted to the Secre_tary of State on
November 9. See November 9,2000 Certiﬁcgl_t_e c'>.f County Canvassing
Board (Ex. 2 hereto). Each of .t'h'e machifie .CI(I)UII’ltS revealed a substantial
number of ballots for.which the tabulation tachine detected no vote. The
November 8 machine recount showed that approximately 10,750 of these

ballots were “undervotes.” Although the machines detected no presidential




votes on these ballots, it is not accurate to say, as plaintiffs repeatedly assert,
that they have "never been counted." To the contrary, these ballots have
been counted not once but twice and a determination has been made by the
County Canvassing Board that these ballots do not contain a vote for any
Presidential candidate.

Ballots with no machine-detectable vote or with more than one
machine-detectable vote in a single race have been a common phenomenon
in Florida elections for many years. For example, in the 1996 Presidential
election, there were approximately 142,678 total undervotes and overvotes
in Florida, and in the 1992 election there were approximately 127,367. In
the 2000 Presidential election, there were app_ro;imately 175,660. See Ex. 3.
Miami-Dade was hardly the only county with a large number of undervotes;
several counties carried by Governor Bush had themas well. For example,
Hilisborough Cour.lty had 5,531 undervotes, Marion County had 2,445, and
Collier County had 2,082. See Ex. 3.

On November 9, plaintiffs’ representatives fﬁade a written request for
a manual recount of all ballots.i.ri Miélmi—].)e;c.l.e éounty, see Letter from
Joseph Geller to Hon-lawrence King dated Nov. 9, 2000 (Ex. 4 hereto), but
later that same day submitted a superceding request for a recount of only the

10,750 undervotes. See Letter from Joseph Geller to Hon. Lawrence King




dated Nov. 9, 2000 (Ex. 5 hereto). The request was directed to the Miami-
Dade County Canvassing Board, consisting of Judge Lawrence King,
Chairman; Judge Myriam Lehr; and Supervisor of Elections David Leahy.
The Canvassing Board held a public hearing on plaintiffs' request on
November 14, and voted 3-0 to proceed pursuant to Fla. Stat. Ann. §
102.166 (4)(d) with a manual recount of three precincts chosen by the
plaintiffs. The precincts picked by the plaintiffs were heavily Democratic.
That recount resulted in a net change of only six votes in favor of the
Gore/Lieberman ticket, and the Board then voted 2-1 (Judge King
dissenting) against conducting a countywide manual recount. Specifically,
the Board concluded that “what'we sawis tha}t n.'uly there was no error in the
tabulation system.” See Nov. 14, 2000 Hrg. Tr. at 49 (Ex..6 hereto)
(Supervisor Leahy, with whom Judge Lehr concurred):

On November 17, however, the Board reconsideéred its vote, and by a
2-1 vote (Supervisor.Leahy dissenting) reversed itse_:lf, ordering a manual
recount of all ballots. Judge Lehr, who changf:_d_ hér prior vote against a
manual recount, cited press reﬁb'rts dutside ﬁ.l.e édministrative record as
influencing her vote. Nov. 17, 2000 Hrg. Tr. at110-111 (Ex. 7 hereto). The

Board specifically rejected as contrary 1o law plaintiffs’ request to count




manually only the undervotes. See Nov. 17, 2000 Hrg. Tr. at 99 (Ex. 8
hereto) and at 104 (Ex. 9 hereto).

On Sunday, November 19, the Board ran the ballots back through the
tabulation machines, not to count them, but to sort out the undervotes.'
These undervote ballots were placed in envelopes and returned to the
appropriate precinct trays. The actual recount began in a large room on the
18™ floor of the Stephen P. Clark Center on November 20, and continued on
November 21, from 8 a.m. to 8 p.m. each day. By any reasonable measure,
the Board devoted considerable resources to this effort, employing 25
counting tables with the statutorily required two counters at each table. See
Fla. Stat. Ann. § 102.166(7)(a): The Board glso had numerous Elections
Department staff personnel on hand to assist and'answer questions.

The procedure adopted by t‘ge Board contemplated that each member
of the Board would personally review each ballot containing no machine
readable vote for I.’re_sident. Accordingly, the envelppes containing the
undervotes were takenrimopened to the Canvzla_s_sirig Board table from the

precinct trays as each tray was p‘rese'nted'to the counting tables.

I Although there were approximately 10,750 undervotes in the automatic machine
recount conducted on November 8, the exact number of undervotes sorted by the
machines on November 19 has never been disclosed. In fact, the sorting process had not
been completed at the time the manual recount was terminated.




In 24 hours of counting (12 hours each day), approximately 17% of
the total votes were counted, and the Board projected it would complete the
count by Friday, December 1. Following the Supreme Court’s decision in
Palm Beach County Canvassing Board v. Harris, SC00-2346, etc. (Fla.,
Nov. 21, 2000), which imposed a deadline of November 26 to certify and
report manual recount results, the Board met in public session on
Wednesday morning, November 22, to consider how to comply with that
deadline. Supervisor of Elections David Leahy announced unequivocally
that completion of a full manual recount by November 26 was impossible.
Nov. 22, 2000 (a.m.) Hrg. Tr. at 4-6; 12-13 (Ex. 10hereto). In addition to
concerns about the availability,of spaceand t.rai.ned personnel over the
Thanksgiving weekend, he expressed grave concern about the accuracy of
any count obtained under such.extreme time pressure.rSee 1id. at 12.

Over the vigorous objections of defendants Bushrand Cheney, the
Board voted to pro.cegd with a manual recount-of or_ﬂy the undervotes -- the
very action it had rejected five days before. &I:__e_ Nov. 22, 2000 (a.m.) Hrg.
Tr. at 36-37 (Ex. 11 hereto). The Board'ﬁlr‘.d.l.er. announced its intention to
conduct the count in the tabulation room, located on the 19" floor, a room

too small to accommodate any media or public observers. See id. at 41.




In a handwritten letter signed by representatives of The New York
Times, The Washington Post, CNN, the Associated Press, and numerous
other media representatives, the media objected to the Board’s decision to
move the recount out of public view. See Letter to Mr. Leahy dated Nov.
22, 2000 (Ex. 12 hereto). Concurrently, approximately two dozen public
observers (some of whom were on the Republican recount team) began a
protest of the decision to move from the public view to the tabulation room.
The protest lasted approximately an hour, but the numerous law enforcement
officers on the scene made no request to desist, received no complaints of
unlawful activity, and made no arrests. 'Eyewitnesses will, if necessary,
dispute media accounts of impreper activities, Each of the Canvassing
Board members has stated that the protests had no‘effect on his or her
decision to discontinue the recoung_S_@ collected news reports from CNN,
Nov. 25, 2000; Miami Herald, Nov. 25, 2000; Los Angeles Times, Nov. 26,
2000; The Times Unipn (Albany, NY), Nov. 25, 2000;-CNN, Nov. 28, 2000
(Ex. 13 hereto). .

Later, at approximately 1 *30.p.m; t'hel ﬁoérd reconvened in public
session. Nov. 22, 2000 (p.m.) Hrg. Tr. at 2 (Ex. 14 hereto). Based on his 26
years of experience as Supervisor of Elections, Mr. Leahy noted that the

Board would personally need to review each of the 10,750 undervote ballots,




and that completion of the count was doubtful even if the Board worked all
through the Thanksgiving weekend. See id. at 7-10. After giving both
plaintiffs and defendants a full opportunity to respond, the Board voted
unanimously to suspend its recount, and to stand by its November 14
certification. See id at 24-30.

Efforts by plaintiffs on Wednesday, November 22, to obtain a writ of
mandamus from the Third District Court of Appeal, and on Thursday,
November 23, from the Supreme Court of Florida, were rejected.

ARGUMENT

Plaintiffs are seeking the extraordinary remedy of setting aside the
results of a certified statewide €lection. ‘Never before in the history of the
Republic has the losing side contested the results of a presidential election.

Assuming arguendo its applicability to presidéntial elections, Fla.
Stat. Ann. § 102.168 governs post-certification contests. It requires the
complaint to set foﬁh_ the grounds for the contest. These grounds include:

“(c ) Receipt of ‘a number of illegal vstes or rejection of a

number of legalwotes-sufficient'to change or-place in doubt the

result of the election:..7.-”Fla. Stat. Ann. §102.168 (3)(c).
Normally, an answer to the complaintimust be filed within ten days after

service. See Fla. Stat. Ann. § 102.168(7). The judge has discretion to enter

appropriate orders to assure that the allegations of the complaint are fully




investigated and examined, and “to provide any relief appropriate under the
circumstances.” Id. § 102.168(8). Nothing in the statute or cases
interpreting it authorize a Court to award relief before the plaintiff makes the
threshold showing of entitlement to relief. Thus, plaintiffs' request for an
immediate manual recount of the undervotes is clearly inappropriate now,
and we believe the fully developed record will rebut entitlement to any

relief.

[. PLAINTIFFS HAVE NOT SHOWN AND CANNOT SHOW
ENTITLEMENT TO.ANY RELIEF.

A. Plaintiffs Must Show An Abuse of Discretion or Other "Irregularity.”
Florida law-is cleat that a céurt—ordere‘d thanual recount is appropriate

only if the Canvassing Board has ﬂaused its disc1.'et1'on or engaged in
irregularities. Theleading case is Broward County Canvassing Board v.
Hogan, 607 S0.2d'508 (Fla, 4™ Dist, Ct. App. 1992), Alfred S. Hogan lost an
clection for City Council by a mere three votes,.and after the required
machine recount was behind by five Yotes outof 2,609 cast, with forty-two
undervotes. See id. at 509. The. P;l:o;;v.'a;"d County Canvassing Board denied
Hogan's request for a recount, noting that the difference in the two vote
counts was likely the result of loose or hanging chads caused by voter error.

See id.




In a post-certification contest under Fla. Stat. Ann. § 102.168,
the trial court ordered the canvassing board to conduct a manual recount, but
the Fourth District Court of Appeal reversed:

“Although section 102.168 grants the right of
contest, it does not change the discretionary aspect
of the review procedures outlined in section
102.166. The statute clearly leaves the decision
whether or not to hold a manual recount of the
votes as a matter to be decided within the
discretion of the canvassing board.” Id. at 510
(emphasis added).

The court concluded:

“All that should-have been considered by the lower
court was whether [the county canvassing board]
failed to perform some mandatory statutory act or
whether there were any electoral improprieties
which had, not possibly might have, an influence
on the ultimate choice of the voters:,[The board]
acted within its discretjon in this case .., .” Id.
(emphasis added).

Thus,.whether raised in a protest proceeding (Fla. Stat. Ann.
§102.166) or in a contest proceeding (Fla. Stat. Ann. §168), the reviewing
court must defer to thé Canvassing Board’s discret-ién on whether to conduct
a manual recount. Even in an cxt_rgm_el_y_olo'sé Iéiection like Hogan, with
forty-two undervotes and a single digit margin of victory, the district court
of appeals held itself without.power under section 102.168 to order a manual

recount.

10




Plaintiffs have recognized the Board's broad discretion
numerous times. Before the circuit court in Allern v. Miami-Dade
Canvassing Board, Civ. No. __ (Fla. Cir. Ct., Miami-Dade County),
plaintiffs' counsel noted the Canvassing Board’s "total discretion under the
Hogan case." Nov. 19, 2000, Hrg. Tr. at 25 (Ex. 15 hereto). See also
Miami-Dade Democratic Party v. Miami-Dade Canvassing Board, Cir. No.
3000-3318, slip op. at 2 (Fla. 3d DCA, Nov. 22, 2000) (denying writ of
mandamus and noting that "the Canvassing Board exercised its discretion to
begin a manual recount of all ballots....").

Under plaintiffs’ argument, however, even after concluding that the
Board did not abuse its disc_reti_on,.‘che court of appeals in Hogan should have
ordered—or indeed conducted--a manual recount of some or all of the
ballots because the number of undgrvotes cast in that'ease—forty-two—was
clearly “sufficient to change or place in doubt the result” of the election,
which was decided by a mere five votes. As the Hogan court observed, “[i]t
is understandable that'an individual losing an e_lectbral race” by such a close
margin “would ook upon the results with S(.n.ﬁe.consternation,” and that an
order for a manual recount might “mollif[y] the disgruntled candidate.” The

court rightly concluded in refusingto order such a recount, however, that
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