IN THE CIRCUIT COURT O

IN AND FOR LE

ON COUNTY, FLORIDA
CIVIL DIVISION

ALBERT GORE, Jr., Nominee of the

Democratic Party of the United States for
President of the United States, and
JOSEPH L. LIEBERMAN, Nominee of

the Democratic Party of the United States
for Vice President of the United States,

Plaintiffs, “”‘-_

v CASE NO.: 00-2808 lé

KATHERINE HARRIS, as SECRETARY OF %fc:'

STATE, STATE OF FLORIDA, et. al. -
Defendants.

ANSWER AND DEFENSES OF
KATHERINE HARRIS, AS SECRETARY ‘OF STATE, AND
SECRETARY OF A

GRIGULTURE BOB CRAWFORD,
SECRETARY OF ST
AND L. CLAYTON ROBE

TE, KATHERINE HARRIS,
RTS, DIRECTOR, DIVISION OF ELECTIONS,
INDIVIDUALLY AND AS MEMBERS OF AND AS
THE FLORIDA FLECTIONS CANVASSIN

G- COMMISSION

The defendants Kathe.rine Harris, as Secretary of State, and Secretary of Agriculture Bob
Crawford, Secretary of State, K

athérine Harris, and L. Clayton Roberts, Director, Division of
s, Individually and as Members of and as the Florida Elections Canv

provide their Answer and Defenses to the Complai

Election

assing Commission
nt to Contest Election as follows:
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ANSWER AND FIRST DEFENSE

As their first defense, the responding defendants answer specifically each allegation of the
complaint:

1. This is an action to contest the certification that George W. Bush and

Richard Cheney received more votes in the Presidential election in the State of Florida than Al
Gore and Joe Lieberman. The vote totals reported in the Election Canvassing Commission’s
certification of November 26, 2000 was wrong. They include illegal votes and do not include
legal votes that were improperly rejected. The number of such votes is more than sufficient to
place in doubt, indeed to change, the result of the election.

ANSWER: Admitted that the plaintiffs have brought this action to contest an
election, but deny that they are entitled to any relief. Otherwise
denied.

2. The Plaintiffs, .Alblert Gore, Jr., nominee of the Democratic Party of the

United States for President of the United Staff in the 2000 Ge.neral Election (Al Gore) and
Joseph 1. Lieberman nominee of the Dernocr:;ic Party of'the United States for Vice-President of
the United States in the 20_00 General election (Joe Lieberman);contest the November 26, 2000
certification by the Elections Canvassing Commission of the results of the Presidential election
and the determination of the winlning Presidential Electors in Flotida. Al Gore and Joe
Lieberman further contest the Secretary.of State’s c;ertiﬁé:ﬁalti.(.:wn of the electors for Defendants
George W. Bush and Richard Cheney as elected.

ANSWER: Admitted, but deny that they are entitled to any relief.
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3. The Election Canvassing Board certified 2,912,790 votes for George W.
Bush and Richard Cheney and 2,912,253 votes for Al Gore and Joe Lieberman, a difference of

537 votes. That difference was entirely the result oft

(a) rejecting the results of the complete manual count in Palm Beach
County (which resulted in approximately 215 additional net votes for Gore/Lieberman) and the
results of a manual count of approximately 20% of the precincts in Miami-Dade County (which
resulted in approximately 160 additional net votes for Gore/Lieberman); and

(b) including changes to the certified results of the Nassau County
Canvassing Board which, over the Thanksgiving weekend, changed its previously certified
results -- not based on a manual count, but by adding votes in violation of Florida law from
earlier tabulations that had previously been rejected by the Board as illegal (which resulted in a
total of approximately 50 additional net yotes for Bush/Cheney).

(©) not co;mti;lg approximately 4,000 ballots in'Palm Beach County
that were marked by the voter with an indentﬂion but which vslrere not (in most cases at least)
punctured that the Palm Beach Canvassing B.c.).ard reviewed but did not count as a vote for any
presidential candidate and _which have been contested. If discernable indentations in such ballots
were counted as votes, Al Gore and Joe Lieberman would receive more than 800 net additional
votes,

(d)  not counting appr(_)xir_natelly' I9,600 pallots in Miami-Dade County
that have not been recorded as a vote for any presidential candidate and which were never
counted manually because the Miami-Dade County Canvassing Board prematurely ceased its

manual count with only approximately 20% of the precincts counted. If these approximately
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9,000 uncounted ballots result in the same proportional increase in net votes as the ballots that
were counted by the Board before it stopped counting, these ballots would result in
approximately 600 net additional votes for Gore/Lieberman.
ANSWER: The first sentence is admitted, otherwise denied.
Common Allegations
4. This is an action to contest an election under section 102.168, Florida
Statutes (2000).
ANSWER: Admitted that the plaintiffs have brought this action under section
102.168, Florida Statutes to contest an election, but denied that the
plaintiffs are entitled to any relief under this statute or otherwise.

5. Section 102.1685, Florida Statutes (2000) gstablishes Leon County as the

proper venue for this action.). [sic]

ANSWER:  Adshitted.

6. Section 102.168(8), Fjlarida Statutes (2600) empowers the judge in a
contest action to: .

fashion sué_h orders as he or she deems necessary to ensure that

each allegation in the complaint is investigated, examined, or

checked to prevent or correct any alleged wrong, and to provide
any relief appropriate under such circumstances.

ANSWER:" Admitted.
7. Plaintiff Al Gore was -tl;e-ﬁoﬁlinee of the Democratic Patty for President of

the United States and Plaintiff Joe Lieberman was the nominee of the Democratic Party for Vice
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President of the United States in the year 2000 general election in the State of Florida. They
appeared on the ballot in every county in Florida.

ANSWER: Admitted.

8. George W. Bush was the nominee of the Republican Party for President of
the United States and Richard Cheney was the nominee of the Republican Party for Vice
President of the United States in the year 2000 general election in the State of Florida. They
appeared on the ballot in every county in Florida.

ANSWER: Admitted.

9. Section 102.111, Florida Statutes, (2000) creates the Elections Canvassing
Commission and charges it with certifying the returns of elections and determining who has been
elected for each office. Katherine Harris serves on the Commission by virtue of her position as
Secretary of State. L. Clayton Roberts serves on the Commission by virtue of his position as
Director of the Division of Elections. Bob érawford serves on the Commission as a substitute
for Governor Jeb Bush, whothas declined to frve because his. brother is one of the candidates.

ANSWER: Admitted?

10.  On'November 7, 2000, the State of Florida conducted a general election
for the President of the Unite_d States. On November 8, 2000, the Division of Elections for the
State of Florida reported that George W. Bush and Richard Chéhey, the candidates for the
Republican Party, received 2,909,135 votes ?_lqd_tl_rla_t Al Gore and Joe Lieberman, the candidates
for the Democratic Party, received 2,907,351 votes.

ANSWER: Admitted.
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11.  The difference of 1,784 votes between the Republican and Democratic
candidates triggered the automatic recount provisions of Section 102. 141(4), Florida Statutes
(2000), (requiring a recount by county canvassing boards if there is a difference of less than .5%).
The recount by all county canvassing boards narrowed the difference between Gore/Lieberman
and Bush/Cheney to 300 votes.

ANSWER: The first sentence is admitted, the remainder is denied.

12.  Section 102.151, Florida Statutes (2000) requires county canvassing
boards to issue certificates reporting the total number of votes cast for each person elected and
transmit it to the Department of State.

ANSWER: Admitted.

13, Section 102.112, Florida Statittes (2000) requires all county canvassing
boards to file vote count returns for the election of a federal office with the Department of State.

ANSWER:  Admittéd..

14.  The Florida Supreme %f)urt directed tha.t all amended certifications
resulting from manual counts in this election. {ae filed with the Elections Canvassing Commission
by 5:00 p.m. on Sunday, November 26, 2000, and that the Elections Canvassing Commission and
the Secretary of State must'accept those amended certifications.. The Court further ordered that
the certificates made and signed+by the Elections Canvassing Commission pursuant to section
102.121 certify the amended returns, ineluding the ljesul'té'tl)f' .recounts and hand counts. Palm
Beach Count Canvassing Board v. Harris, Consolidated Case Number SC00-2346, Slip Op. (Fla.
Sup, Ct., Nov. 21, 2000).

ANSWER: Denied. The order speaks for itself.
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15.  The Florida Supreme Court ordered that all amended certifications be filed
by 5:00 p.m., November 26, 2000 in order to permit election contests pursuant to Section

102.168 to be filed and resolved by the December 12, 2000 deadline for the resolution of contests

regarding the selection of electors.

ANSWER: Admitted that the Florida Supreme Court ordered that amended
certifications be filed by 5 p.m. on November 26, 2000. Otherwise
denied.

16. On November 26, 2000 the Secretary of State certified the results of the

November 7, 2000 Presidential Election.

ANSWER: Denied.

17. On November 26, 2000 the Elections Canyassing Board declared
George W. Bush and Richard Cheney as the winners of Florida’s electoral votes.

ANSWER: Admitted.

Count [ (Miarni-Dadﬁ County Canvassing Board)

18.  Plaintiffs re-allege pallz.x.graphs oneithrough 17,
ANSWER: The responding defendants re-allege and incorporate their answers
to paragraphs'one through seventeer.
19.  Defendants, Lawrence D. King, Myriam 'tehr and David C. Leahy, are and
were at all relevant times members of thetMiami-Dade C'dtllri.ty Canvassing Board.
ANSWER: = Without knowledge and, therefore, denied.

20. Defendant, David C. Leahy, is and wasat all relevant times Supervisor of

Elections for Miami-Dade County.
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ANSWER: Admitted.

21.  The Miami-Dade County Democratic Executive Committee exercised its
right under section 102.166(4), Florida Statutes (2000) to request that ballots be manually
counted.

ANSWER: Admitted that the Democratic Executive Committee requested
what the section 102.166(4) calls a “manual recount.” Denied that
the request created any obligation to conduct a manual recount.
Without knowledge as to whether the statute at issue is
constitutional, which is the subject of pending litigation, and
thereby creates any “right.”

22.  The Miami-Dade County Canvassing Board conducted the sample manual
count required by section 102,166, Florida Statutes (2000). The Board determined that the
sample manual count revealed an error i.n the vote tabulation that could affect the outcome of the
election. The Board thereafter determined, g.rsuant to sectio;'x 102.166(5), Florida Statutes
(2000) to manually count.all ballots. &

ANSWER: Admitted that the Canvassing Board conducted a sample manual

recount. On information and belie_f, the results of that recount led
toa determination that there was';tot any error in the vote
tabulation that could affect .tilé. outcome of the election, but that
after certain pressures were exerted, the Board then determined to

manually recount all ballots; otherwise denied.

STEEL HECTOR & DAVIS LLP




23.  On November 14, 2000, the Miami-Dade County Canvassing Board wrote
the Division of Elections asking that votes resulting from manual counts be included in its
certified results. On November 15, 2000 the Secretary of State advised that she refused to accept
the votes.

ANSWER: The responding defendants are without knowledge of and,

therefore, deny that any correspondence was sent on November 14,
2000, to the Division of Elections. In a letter transmitted and dated
November 15, 2000, the Miami-Dade County Canvassing Board
wrote the Secretary of State requesting that she accept a
“Supplemental Certificate of Results” based on a manual recount
of three precincts. Also on November 15, 2000, the Secretary
advised that she declined to accept election results reported after
the statutory deaflline of S p.m., November 14, 2000.

24.  The Florida Supreme Court issued threc;. orders in Consolidated Case
Numbers SC00-2346, SC00-2348 and SC00-2349 determining that the Secretary of State must
accept the results of local canvassing board manual counts certified by the boards.

ANSWER; On November 21, 2000, the Florida Supreme Court issued its final

.opinion in these consolidated acti'c'n-ls, which speaks for itself.

25.  On the morning of -Noytj:rx_ll?e_r 22 'thel .Miami-Dade Canvassing Board
decided, in light of the deadline set by the Supreme Court, to manually count approximately
10,750 ballots with respect to which the machines did not record a vote for President. These

ballots are known as “uncounted ballots.” As of that time, in two full days of work 96,500

R
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ballots from 139 precincts, approximately 20% of the 635 Miami-Dade precincts, had already
been counted. These results confirmed overwhelmingly that the machines which had read the
punch cards had failed to count thousands of citizens’ votes for presidential candidates.

ANSWER: Admitted that the Board decided to recount certain ballots. Denied

that these ballots are known as “uncounted ballots” (which would
be an incorrect characterization given that they were counted
twice). Without knowledge as to the number of ballots manuatly
recounted at the time alleged. Denied as to the remainder.

26. Inaddition, hundreds of ballots contained a punch at the number
immediately below that of the Gore/Lieberman punch hole in a location that could only evince
the voter’s intent to cast a ballot for the Gore/Lieberman candidacy.

ANSWER: ' Denied.

27.  Thesample nianual cc;unt éonducted by the Miami-Dade Board identified
six net additional votes for Gore/Lieberman. Those votes appéar to be included in the totals
certified by the Elections Canvassing Commission. Failure to include them would be rejection of
fawful votes sufficient to'ehange or place in doubt the outcome of theelection.

AN SWER.: Admitted that the sample manual recount of precincts heavily

. favoring Gore/Lieberman identiﬁ'éc-i only six net additional votes.
Admitted tha_.t they were in'clllié.ied in the certified total. Denied that
the failure to include six votes-would be sufficient to change or

place in doubt the outcome of the €lection; otherwise denied.
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28.  Beginning November 22, Republican and other supporters of George Bush
launched a campaign of personal attacks upon Canvassing Board members and election
personnel. The November 24, 2000 New York Times reported:

Upstairs in the Clark Center [where votes were being counted],

several people were trampled, punched or kicked when protesters

tried to rush the doors outside the office of the Miami-Dade

supervisor of elections [sic]. Sheriff’s deputies restored order.

When the ruckus was over, the protesters had what they had
wanted: a unanimous vote by the board to call of the hand

counting.

ANSWER: The responding defendants are without knowledge as to hearsay
reports or any “campaign of personal attacks” upon Canvassing
Board members, but deny the suggestion that members of the of
the Canvassing Board.or county personnel counting votes were
“trampled, punched or kicked” by protesters.

29.  Some news reports de;-scri‘c;ed the protests as a “nearriot.” The New York

Times also reported on November 24, 2000: “One nonpm'tisﬁn member of the board, David

4

Leahy, the sﬁpervisor of eléctions, said after the vote that the protésts were one factor that he had
weighed in his decision.”,
AN SWEﬁ: The responding defendants are without knowledge as to the
. purported hearsay news reports, aﬁd deny that protests were a
factorin the exercise by the Miami-Dade Canvassing Board of its
discretion not to r-e.count manually all the ballots.
30.  Following a lunch break on November 23, and without notice of the

intention to consider the issue, the Miami-Dade Canvassing Board announced it would cease all
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manual counts. The reason asserted for the decision was that it was not possible to complete a
full manual count of all ballots by the 5:00 p.m. Sunday November 26, 2000 deadline for
amending certifications. The Canvassing Board also voted to discard the hundreds of additional
votes that had already been duly counted up to that moment.

ANSWER: Admitted that the Board announced it would cease all manual
counts for the stated reason. Denied that it was lawfully obligated
to conduct manual recounts. Denied that any votes were
“discarded.” Otherwise without knowledge.

31. Section 102.166(5)(c), Florida Statutes (2000) required the Miami-Dade

Canvassing Board to count all ballots in the county, given the results of the counting of the
sample precincts. Miami-Dade County Democratic Party v. Miami Dade County Canvassing
Board, Slip Op, at 3, Case No, 3D00-3318 (Fla. 3d DCA, Nov. 22, 2000) at 3. The court held
that the Board had a “mandatory obligation” ;0 co.unt manually. Id The Board had no authority
to stop the counting until it was completed. Stopping meant that thousands of votes cast for
Presidential candidates were not counted.

ANSWER;:. The first sentence is denied. Admitted that the cited case states
that the results of the sample recounttriggered the Board’s
.“mandatory obligation to recount ail of the ballots in the county.”
Denied;that this was, in fact; 'c.drrect or that the responding
defendants, wh-o-w;e.re not parties to that action, are bound by that

incorrect statement. Denied as to the remainder.
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32.  The Miami-Dade results alone show- that Al Gore and Joe Lieberman
received a number of votes which, when added to the statewide totals previously reported, would
he sufficient to change or place in doubt the result of the election.

ANSWER: Denied.

33.  The refusal of the Miami-Dade County Canvassing Board to manually
count the uncounted ballots, and the certification of the Elections Canvassing Commission of
results that did riot include such uncounted ballots, results in the unlawful rejection of legal votes
sufficient to change or place in doubt the result of the state-wide election for President.

ANSWER: Denied.

34.  The refusal of the Miami-Dade County Canvassing Board to manually
count the uncounted ballots and the certification of the Elections Canvassing Commission of
results that did not include such uncounted ballots amounts to misconduct sufficient to change or
place in doubt the result of the election. - =

ANSWER: -Denied.

35.  If the'uncounted ballots of Miami-Dade County are counted, it will show
that a person other than the'candidate certified by the Elections Canvassing Commission as the
winner of Florida’s Presidéntial election was duly elected.

ANSWER: .Denied.

Couit JL(Miami: Dade Cotinty)
36.  Plaintiffs reailege paragraphs 1-17.
ANSWER: The responding defendants re-allege and incorporate by reference

their answers to paragraphs one through seventeen.
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