IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT,
IN AND FOR LEON COUNTY, FLORIDA

CIVIL DIVISION

ALBERT GORE, Jr., Nominee of the
Democratic Party of the United States for
President of the United States, and
JOSEPH 1. LIEBERMAN, Nominee of
the Democratic Party of the United States
for the Vice President of the United States,

Plaintiffs,

V. CASE NO: 00-2808

KATHERINE HARRIS, as SECRETARY OF

STATE, STATE OF FLORIDA, and SECRETARY

OF AGRICULTURE BOB CRAWFORD, SECRETARY
OF STATE KATHERINE HARRIS AND L. .CLAYTON
ROBERTS, DIRECTOR, DIVISION OF ELECTIONS,
individually and as members of and as THE

FLORIDA ELECTIONS CANVASSHIG COMMISSION,

And

THE MIAMI-DADE COUNTY CANVASSING BOARD,
LAWRENCE D. KING,; MYRIAM LEHR and DAVID

C. LEAHY as members of and-as THE MIAMI-DADE
COUNTY CANVASSING BOARD; and DAVID '
LEAHY, individually and as Supervisor.of Eleétions,

And

THE NASSAU COUNTY CANVASSING BOARD,
ROBERT E. WILLIAMS, SHIRLEY N. KING, and
DAVID HOWARD (or, in the alternative, MARIANNE
P. MARSHALL), as members of and as the NASSAU
COUNTY CANVASSING BOARD, and SHIRLEY
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N. KING, individually and as Supervisor of Elections,
And

THE PALM BEACH COUNTY CANVASSING
BOARD, THERESA LEPORE, CHARLES E.
BURTON, and CAROL ROBERTS, as members
of and as the PALM BEACH COUNTY
CANVASSING BOARD, and THERESA
LEPORE, individually and as Supervisor

of Elections,

And

GEORGE W. BUSH, Nominee of the Republican
Party of the United States for President of the
United States and RICHARD CHENEY, Nominee
of the Republican Party of'the United States for
Vice President of the United States,

Defendants.
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MOTION AND MEMORANDUM IN SUPPORT OF
DEFENDANTS GEORGE W. BUSH AND DICK CHENEY’S
MOTION TO DISMISS FOR LACK OF SUBJECT MATTER JURISDICTION,
FAILURE TO NAME INDISPENSIBLE PARTIES, AND
FAILURE TQ STATE A CLAIM

Defendants George W. Bush and Dick Chéhey respectfully submit this Motion

and Memorandum in Support of Defendants George W. Bush and Dick Cheney’s

Motion to Dismiss, filed contemporaneously pursuant to Rule 1.140(b)(1), (6) and (7)

of the Florida Rules of Civil Procedure.




1. Plaintiffs’ Contest Action Must Be Dismissed For Lack Of Subject Matter
Jurisdiction.

A. Plaintiffs Are Not Proper Statutory Parties To Contest The
Certification Of This Election.

Plaintiffs’ Complaint must be dismissed because the named Plaintiffs in
this case are not among those authorized to contest the certification of this election.
Plaintiffs here seek to contest the November 7, 2000 election. That election, although
popularly thought of as a popular election for the office of President and Vice
President, was actually an election for Presidential Electors. Plaintiffs Gore and
Lieberman were not candidates in the November 7, 2000 election. As the Court is
aware, the election in which Plaintiff'are candidates does not occur until December 18,

2000. 3 U.S.C. § 5.

It is well-settled that Florida law. does not tecognize a common-law right
to contest an election., See McPhersogv. Flynn; 397 So. 2d 665, 668 (Fla. 1981);
Pearson v. Taylor, 32’_80. 2d 826, 827 (Fla. 1947); Harden v. Garrett, 483 So. 2d 409,
411 (Fla. 1985). Section 102.168(1) of the Florida-Statutes provides in pertinent part

that “the certification of election ... - of any person fo'office, . . . may be contested . . .

by any unsuccessful candidate for such office.” Florida Stat. Ann. § 102.168(1)




(emphasis added). By its terms, the statute authorizes a plaintiff to contest only the
election in which the plaintiff was an unsuccessful candidate.'

Plaintiffs here seek to contest the November 7, 2000 election in which the
voters of the State of Florida chose the state’s Presidential Electors. Neither Plaintiff
in this action was a candidate in the November 7, 2000 election; thus, neither Plaintiff
is an “unsuccessful candidate” under section 102.168. The true “unsuccessful
candidate[s]” in the November 7, 2000 election -- the Democratic slate of electors --
are not Plaintiffs in this action, and the Complaint must therefore be dismissed.

II. Plaintiffs’ Complaint Should Be Dismissed For Failure To Join
Indispensable Parties.

Plaintiffs’ Complaint should also be dismissed for failure to join
indispensable parties. The Fidrda COI.lteSt provi'sio'n§ that Plaintiffs invoke mandate
that “the successful candidate shall be‘m indispensable party to any action brought to
contest the election ornomination of a candidate.” See Fla. Stat. Ann. § 102.168(4).
The Complaint violatés that statutory requirement becausé it fails to name as
Defendants the Republican slate of candidates for the office of Presidential Elector.

The United States Constitution provi&iés that the President of the United
States is elected by Presidential Electors, not directly by the general population. U.S.

Const. Art. II; Amend. XII. Inthe November 7, 2000 election, the candidates for

' The statute also authorizes suit by a person qualified to vote in the election. Neither Plaintiff alleges that he was
qualified to vote in Florida.




office were the slates of electors for the Republican, Democratic, and other qualified
parties. See Fla. Stat. Ann. § 97.021(3). The Republican slate of electors were the
“successful candidates” in the November 7, 2000 election; thus any contest action filed
by an unsuccessful candidate contesting the certification of the November 7, 2000
election must be dismissed if the slate of Republican electors are not named therein.

B. Plaintiffs Failed to Comply With The Jurisdictional Requirements
of Section 102.168(2).

The present action should be dismissed because Plaintiffs failed to file
their Complaint within the statutory jurisdictional deadline. See Florida Stat. Ann. §
102.168(2) (2000). Section 102.168(2) speeifically states that a contestant shall file a
complaint within ten days after midnight of the date-the last.county canvassing board
certifies the results of the eleotion Being contested.” Jd. (emphasis added). Failure to
file the Complaint within the ten=day @n’od deprives the'trial court of jurisdiction. See
Kinzel v. City of North Miami, 212 So. 2d 327, 328 (3rd DCA Fla. 1968).

In Kinzel;' an.unsuccessful candidate for the ofﬁce of city councilman filed
a timely, but unverified complaint to contest the certification of election of his
opponent. Id. at 327.-The contest stgtute_thqn in‘effect required complaints be verified.
Recognizing his error, the unsuccessful candidate later attempted to cure his error by
filing an amended verified complaint, but did so only after the ten-day period had
expired. The trial court dismissed the action for want of jurisdiction. See id. On

appeal, the Third District Court of Appeals affirmed the trial court’s dismissal, holding




that “[w]here a particular remedy is conferred by statute, it can be invoked only to the
extent and in the manner prescribed.” Id. at 328 (quoting Gunn v. Robles, 130 So.
463(Fla. 1930)). The court further explained that the “public interest in promptness
and finality of decision” require that the statutory requirements set forth by the
legislature in the Election Code must be strictly followed. d.

Thus, the explicit filing deadline set forth in Section 102.168(2) is a
jurisdictional requirement that cannot be waived or subsequently corrected by
amendment or otherwise. If a plantiff files a complaint that is untimely or otherwise
not in compliance with statutory requirements, the Court lacks jurisdiction and the
action must be dismissed.. See Bailey v. Davis, 273 So. 2d 422, 423 (1st DCA Fla.
1973) (holding that.complaint filed incorrectly due to “inadvertence and mistake”
insufficient to vest jurisdietion in trial court).

Here, the canvassing boa"r‘"ds officially certified the contested results
pursuant to Section 111 on November 14, 2000. Accordingly, pursuant to section
102.168(2), this Court lacks jurisdiction to entertain any.contest actions filed after
November 24, 2000,

Plaintiffs may argue t.lia't the déc.ision of the Florida Supreme Court
relating to whether the Secretary of State should consider amended certifications of

county results should operate to amend the jurisdictional requirement of the election

code. That argument is a red herring. The county canvassing boards each certified the




election by November 14, 2000; the Florida Supreme Court merely extended the
deadline on which the Secretary of State must certify the election. The Court did not
and could not amend by judicial fiat the clear jurisdictional requirement set forth by
the legislature. Nor did or could the Court retrospectively require that the
certifications properly made by the county canvassing boards be considered filed on a
later date. Plaintiffs did not file this action until November 27, 2000; thus, Plaintiffs
failed to invoke the jurisdiction of this Court.
ITI. The Contest Must be Dismissed Because Plaintiffs’ Complaint Fails To

State A Claim.

A. Standards for Contest

An election contest under-Section 102:168, is a challenge to the certified county
results submitted to the Secretary of State. See Fla. Stat. Ann. § 102.168(1). Section
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102.168(3) limits election contests to five grounds in order to overturn the election.’

? Fla. Stat. Ann. § 102.168(3)(a-e):

(a) Misconduct, fraud, or ¢orruption on the part of any election official or any member of the
canvassing board sufficient to change'or place in'doubt the result of the election.

(b) Ineligibility of the successful candidate for the _no_rriinatic;n or office in dispute.

(c) Receipt of a number of illegal votes or rejection of a number of legal votes sufficient to
change or place in doubt the result of the election:

(d) Proof that any elector, election official, or canvassing board member was given or offered a
bribe or reward in money, property, or any other thing of value for the purpose of procuring the
successful candidate’s nomination or election or determining the result on any question submitted by

referendum.

(e) Any other cause or allegation which, if sustained, would show that a person other than the
successful candidate was the person duly nominated or elected to the office in question or that the




For any of these grounds, “in order to contest election results under this section, the
challenger must show that, but for certain irregularities, the result of the election would
have been different and he or she would have been the winner.” Smith v. Tynes, 412
So. 2d 925, 926 (Fla. Dist. Ct. App. 1st Dist. 1982) (citing cases).” Plaintiffs argue that
the various county canvassing board Defendants committed misconduct, fraud, or
corruption sufficient to change or place in doubt the election, Fla. Stat. Ann. §
102.168(3)(a), and that they received illegal votes or rejected legal votes sufficient to
change or place in doubt the election, id. at § 102.168(3)(c). In a contest case
challenging a county canvassing board’s actions during a protest under section
102.166, this Court reviews the canvassing board’s decisions for abuse of discretion.
Broward County Canvassing Bd.-v. Hogan, 607.80..2d 508,510 (Fla. Dist. Ct. App. 4th
Dist. 1992) (“Although section*102.168 grants the right of contest, it does not change
the discretionary aspect of the réview procedures outlined in section 102.166.”).
Because, as a matter of law, the actions taken by the various county convassing boards

were not only within their discretion, but were correct, this contest must be dismissed.

outcome of the election on a question submitted by referendum was contrary to the result declared by
the canvassing board or election board.

* Even if Plaintiffs were entitled to receive (1) the claimed net additional approximately 160 votes from the
partial manual recount in Miami-Dade County in Count II; (2) the claimed net 51 additional votes by which the first
automatic recount exceeded the initial count in Nassau County in Court III; and (3) the claimed net 215 votes from the
time-barred Palm Beach County manual recount in Counts IV and V, they would still not be able to claim that they would
have been the winners. Therefore, if the Court dismisses Counts T and VI, the Complaint as a whole should be dismissed.




B. Miami-Dade County

For Counts I and II, Plaintiffs claim that in Miami-Dade County (1)
approximately 9,000 ballots never were manually counted and that, if the ballots are
manually counted, based upon statistical projections the ballots would result in a net of
600 votes (Complaint  3(d)) and, (2) the county canvassing board ceased its manual
recount with approximately 20% of precincts counted, id.

Counts I and II concern the certified results for Miami-Dade County. Plaintiffs
do not contest the results certified by the Election Canvassing Commission on
November 26, 2000. Instead, Plaintiffs contend that they are entitled to alternative
tabulations of the votes cast in Miami-Dade County, and that the Miami-Dade
Canvassing Board-acted improperly in failing te perform those alternative tabulations.
By seeking to interpose alternative theories of vote counting rather than addressing the
results actually certified, Plaintiffs have failed to state a'claim on which relief may be
granted under Section 102.168. Furthermore, for the reasons stated below, Counts 1
and II individually fai.l to'state a claim as a matter of law.

1.  Count¥Should Be Dismissed _F(.)Ir Failure To State A Claim.

Plaintiffs allege that the MiantiiDade Canvassing Board's refusal to count the
approximately 10,500 undervotes amounted to an unlawful rejection of legal votes and
misconduct sufficient to change or place in doubt the result of the election. (Complaint

at 19 33-34.) Plaintiffs ask this Court to count only those bailots.




a. The Florida Sunshine Act Renders Void Miami-Dade
County Canvassing Board’s Manual Recount,.

As an initial matter, the partial recount begun by the Miami-Dade canvassing
board was in violation of the state sunshine act. See Fla. Stat. 286.011 (1). Under this
statute, “All meetings of any board or commission of any state agency or authority or
of any agency or authority of any county, municipal corporation, or political
subdivision ... at which official acts are to be taken are declared to-be public meetings
open to the public at all times, and no resolution, rule, or formal action shall be
considered binding except as taken or made such meeting.” Id. At least part of the
attempted manual recount in Miami-Dade was undertaken in a closed session,
Accordingly, the Miami-Dade Board decision to-stop the manual recount did not
violate a legal obligation, but Was: instead required under the sunshine laws. See id. at
§ 286.011 (b-c) (imposing misderne@or criminal penalties for knowing violation of
this statute).

b. The Miami-Dade Canvassing Board Did Not Abuse Its
Discretion.

Florida law is clear that a court-ordered malr_n_lai.recount 1s appropriate only if the
Canvassing Board has abused itS.(.iiSCI'C.ti'OI-lIOI" e;ngaged 1n irregularities. The leading
case is Broward County Canvassing Boardv. Hogan, 607 So.2d 508 (Fla. 4™ Dist. Ct.
App. 1992). In that case, a candidate for City Council lost by a mere three votes, and

after the required machine recount was behind by five votes out of 2,609 cast, with 42
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